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PER CURI AM

Def endant - Appel | ee Ruby D. Henry Bell was convicted on a pl ea
of guilty for using a tel ephone to convey a false threat to danage
or destroy a building by neans of an explosive, in violation of 18
U S C 8§ 844(e). At sentencing, the district court granted a
defense notion to depart downward within the U S. Sentencing
Guidelines (“U S.S.G” or the “Guidelines”) froma crimnal history
category of VI to a crimnal history category of IV. The district

court appears to have granted this nmotion on the basis of
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overstatenent of crimnal history, as provided for by GCuidelines
8 4Al1.3; however, the sentencing colloquy also discussed Bell’'s
mental health issues and the court’s concern that incarceration
would lead to a break in her nental health treatnent, which the
court wanted to avoid. Because the district court conflated the
el ements of several distinct Quidelines provisions in its
di scussion of the downward departure, neking the true basis for
t hat departure unclear, we vacate and renmand for resentencing.
|. Facts and Proceedi ngs

In an apparent attenpt to force the cancellation or
post ponenent of her probation hearing, Bell telephoned police and
mendaci ously i nfornmed themthat Pakistani terrorists had planted a
bonmb at the Brazos County Courthouse in Bryan, Texas. Acting on
Bell’s false report, state and |ocal police, as well as the FBI,
initiated an intense investigation, whichresultedinitially inthe
arrest and incarceration of a Pakistani immgrant.? Cel I ul ar
t el ephone records hel ped the police identify Bell as the caller,
after which she was indicted and charged under 18 U S.C. § 844(e).

Bell pleaded guilty to the indictnent, and the pre-sentence
report (PSR) recommended a total offense level of 6, a crimna

hi story category of VI, and a guideline inprisonnent range of 12 to

! The investigation uncovered the fact that the arrested
i ndi vi dual had forged docunents to enter the United States.
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18 nonths. Bell did not object to the PSR, 2 but she made a notion
for downward departure, which the district court granted, revising
her crimnal history category downward from VI to |V Thi s
departure nmade Bell eligible for probation, and the court assessed
a “term of probation” of three years, subject to conditions that
i ncluded six nmonths’ hone confinenent, community service, and
participation in treatnment prograns for drug and al cohol addiction
and nmental health.
1. Analysis

A.  Standard of Review

On April 30, 2003, the Prosecutorial Renedies and O her Tool s
to end the Exploitation of Children Today Act of 2003 — the
PROTECT Act (the “Act”) —was signed into law.® The Act changed
the standard of review applicable when courts of appeal s consi der
departures fromthe Guidelines, but only in specified situations.
Because the Act becane effective after Bell was sentenced and after
the governnent filed its notice of appeal, we nust decide (1)
whet her the Act applies retroactively to litigants in Bell’s
position, and (2) if so, whether the Act changes the standard of
reviewin the instant case, given the circunstances surroundi ng the
district court’s departure.

1. Retroactivity

2 Bell did correct two factual inaccuracies in the PSR, but
neither is relevant to our discussion today.

% Pub. L. 108-21, 117 Stat. 650 (April 30, 2003).
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Al t hough we have not yet considered the Act’s new standard of
review, we have exam ned retroactive application of new y-announced

standards of review generally. In United States v. Mjia, we

characterized a change in the standard of review as “procedural
rat her than substantive because it neither increases the puni shnent
nor changes the elenents of the offense or the facts that the
governnent nust prove at trial.”* As the Suprene Court has |ong
held that procedural changes in the law my be applied
retroactively without violating the Constitution’s ban on ex post
facto laws,®> we held in Mjia that the trial court correctly
applied a standard of review that was announced after the actions
that led to the crimnal charge in that case.

The two other circuit courts that have considered the Act’s
st andar d- of -revi ew provi si on have based their ultinmate decision —

to apply such standard retroactively — on the well-known

4 844 F.2d 209, 211 (5th G r. 1988).

>See, e.q., Mller v. Florida, 482 U. S. 423, 430 (1987)(“[N o
ex post facto violation occurs if a change does not alter

‘substantial personal rights,” but nerely changes ‘nodes of
procedure which do not affect matters of substance.’” quoting

Dobbert v. Florida, 432 U.S. 282, 293 (1977)); Lindh v. Mrphy, 521
U S 320, 327 (1997)(noting that if the statute at issue “were
merely procedural in a strict sense (say, setting deadlines for
filing and disposition ...), the natural expectation would be that
it would apply to pending cases.”)(citation omtted).
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procedural / substantive dichotonmy.® As the First Circuit expl ained

in United States v. Thurston,

Changi ng the appel | ate standard of review, as done here,
could upset no legitimate reliance interest by a
defendant, could not have induced alteration of the
behavior that led to the crinme, and could not have upset
settl ed expectations. W see no unfairness to defendants
in Congress’s requiring a closer | ook by appell ate courts
at whether a district court conmtted an error in
deciding that the guidelines pernmitted a departure.’

W agree with that concise statenent of the issue, and conclude

that the Act’s de novo standard of review may be applied in cases,
i ke the instant one, in which sentencing occurred before the Act’s
enact nent date. This conports wth the Supreme Court’s
retroactivity jurisprudence as well as our prior holding in Meji a.

2. Applicability of the De Novo Standard

Prior to the Act, we reviewed a district court’s decision to
depart from the CQuidelines for abuse of discretion.® The Act
explicitly changed the standard of review, but only when courts of

appeal s are consi dering determ nati ons under subsections (3)(A) or

6 Al though the Eighth Circuit, in United States v. Hutman, 339
F.3d 773 (8th Gr. 2003), sinply applied the de novo standard
summarily, it did cite to Mjia, indicating that t he
procedural /substantive distinction was the basis for that part of
its hol di ng.

7338 F.3d 50, 72 (1st Cir. 2003).

8 See United States v. Harris, 293 F.3d 863, 871 (5th Cir.
2002) (“We review a district court’s departure from the range
established by the CGuidelines for abuse of discretion. ... The
district court’s decisionis accorded substanti al deference because
it is afact intensive assessnent and the district court’s findings
of fact are reviewed for clear error.”)(citation omtted).
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(3)(B) of 18 U.S.C. § 3742 (e). In all other instances, we still
enpl oy an abuse of discretion standard:

The court of appeals shall give due regard to the
opportunity of the district <court to judge the
credibility of the wtnesses, and shall accept the
findings of fact of the district court unless they are
clearly erroneous and, except wth respect to
determ nations under subsection (3)(A) or (3)(B), shal

gi ve due deference to the district court’s application of

the guidelines to the facts. Wth respect to
determ nati ons under subsection (3)(A) or (3)(B), the
court of appeals shall review de novo the district

court’s application of the guidelines to the facts.?®
Subsection 3(A) deals with a district court’s failure to include a
witten statenment of reasons for the departure, as required by 18
U S C 8 3553(c), and is inapplicable in the instant case. Thus,
if we conclude that our review of the instant case does not fal
under subsection 3(B) either, the de novo standard of review
specified in the Act would be inapplicable here.

Subsection 3(B) mandates that courts of appeals should
determ ne whether “the sentence departs from the applicable
gui del i ne range based on a factor that — (i) does not advance the
objectives set forth in section 3553(a)(2); or (ii) 1is not
aut hori zed under section 3553(b) ; or (iii) is not justified by the
facts of the case.” W read this language to nean that if a
district court departs based on a factor that does advance the
objectives set forth in section 3553(a)(2), then review of that

determ nation does not fall under subsection 3(B)

° 18 U.S.C. 8§ 3742(e)(as anended by the Act) (enphasis added).
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One objective listed by 8 3553(a)(2) is “the need for the
sentence inposed ... (D) to provide the defendant wth needed
educational or vocational training, nedical care, or other
correctional treatnment in the nost effective manner.” Bell’s
sentenci ng col l oquy nekes clear that the district court was npst
concerned about the interruption that incarceration would cause in
Bell’s nental health treatnent, nentioning this several tines
bef ore announcing its decision:

So I'’m conflicted between ny strong desire to see M.
Bel | puni shed for her actions inthis particular case and
my concern about a [sic] creating a break in her mental
health treatnent that she’'s currently receiving, which
think would be the unfortunate result of a period of
incarceration.... [E]ven [though] the potential period of
incarceration is so limted, | think that there is a
significant |likelihood that there would be a break i n her
mental health treatnent and counseling that woul d be too
long, and that a period of incarceration of the length
that we’re tal king about would put us in a position of

putting Ms. Bell back into the comunity in not as
good a nental health state as she currently has as a
result of that break intreatnent. So |l’magoing to grant
the notion for downward departure on this basis
(enphasi s added).

W find inescapable the conclusion that the district court’s
evi dent concern about a break in Bell’s treatnent was a “factor” on
which the departure was based. As that factor advanced the
objective that Bell receive “needed ... nedical care ... in the

nost effective manner,” Bell’s sentencing is not a determ nation
under 18 U. S.C. 8§ 3742(e)(3)(A) or (B), so our traditional abuse of

di scretion standard of review still applies.



The governnent argues that because the Statenent of Reasons
attached to the judgnent notes only over-representation of crim nal
history as the basis for the downward departure,!® we my not
consider the district court’s evident concern with Bell’s nenta
health treatnment. As support for this proposition, the governnent
notes statutory provisions that require the witten statenent of
reasons. !’ These provisions, however, discuss situations in which
the district court has “failed to provide” the required statenent
of reasons with the order of judgnent. There is no dispute that
here the district court did “provide” a witten statenent of
reasons; thus, the relevant inquiry is whether we can consider a
factor that obviously played a significant role in the district
court’s decision but was not nentioned in that statenent of
reasons.

In the end, we cannot see why we would not consider the
sentencing colloquy as well as the court’s witten reasons. The
statutory | anguage at issue neither defines “factor” nor expressly
limts an appellate court’s consideration of factors underlying a
sentencing departure to those expressed in the statenent of

reasons. Under these circunstances, and m ndful of the statutory

0 |I'mmediately following its statements quoted above, the
district court indicated that the basis for its decision was over -
representation of crimnal history: “So |I'’m going to grant the
nmotion for downward departure on this basis, on the basis of the
crimnal history issue.”

11 The governnent points to 18 U.S.C. 8§ 3742 (e)(3)(A and
(f)(2)(B) on this issue.



canon of construction that we give terns their ordinary and common
neani ng,*?> we are satisfied that the district court’s desire to
prevent an interruption of Bell’s nmental health care was a factor?®
on which the downward departure was based, at least in part. As
the departure thus furthered the goal of § 3553(a)(2)(D), our
review of that departure is not controlled by 8§ 3742(e)(3)(A) or

(B), and we do not apply the de novo standard of revi ew established

by the Act. I nstead, we review the departure for abuse of

di scretion, and the findings of fact for clear error.

12 See, e.qg., Perrin v. United States, 444 U S. 37, 42
(1979) (“A fundanental canon of statutory construction is that,
unl ess ot herwi se defined, words will be interpreted as taking their
ordi nary, contenporary, commobn neaning.”).

13 Distinct fromits common-|law conmerci al agent definitions,
Black’s Law Dictionary defines “factor” as “[a]ny circunstance or
i nfluence which brings about or contributes to a result....”
BLACK' s LAW DI cTiONARY 592 (6t h ed. 1990).

14 See United States v. Harris, 293 F.3d 863, 871 (5th Cir.
2002) .




B. Downward Departure
Wth the proper standard of review established, we now
consi der whether the district court abused its discretion when it
departed downward on the express basis of an over-represented
crimnal history. The @iidelines indicate that a downward
departure nmay be appropriate when “reliable information indicates
that the defendant’s crimnal history category substantially over-
represents the seriousness of the defendant’s crimnal history or
the likelihood that the defendant will commt other crines.” The
GQuidelines require that the sentencing court “specify in witing
(2) [i]n the case of a downward departure, the specific reasons
why the applicable crimnal history category substantially over-
represents the seriousness of the defendant’s crimnal history or
the likelihood that the defendant will conmit other crines.”?®
G ven the presence of the statutorily-required witten statenent of
reasons in the instant case, we again encounter the problemthat we
had to address in our determ nation of the applicable standard of
review, viz., that the court’s witten statenent of reasons does
not nention the factors that appear to have figured nost
promnently in its decision to depart downwardly, as denonstrated

in the sentencing coll oquy.

15 U.S.S.G § 4AL.3(b)(1).
16 U S.S.G § 4AlL.3(c).
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To repeat, the sentencing colloquy reflects the district
court’s desire to prevent an interruption in Bell’s nental health
treatnent, its belief that her “nmental health problens” were a
factor in her previous crinmes, and its finding that “her di m ni shed
capacity has been aggravated sonewhat by the fact that she was
overnedi cated for a tine.” In contrast, the court’s witten
statenent of reasons indicates only that “the nature of the
defendant’s crimnal history, which is conprised nostly of non-
violent, petty theft offenses, overrepresents her crimnal history
category.” The witten statenent nmakes no nention of other
factors.

The governnent asserts that (1) the record does not reflect
that Bell’s crimnal history category significantly over-
represented the seriousness of her crimnal behavior or her
l'i kelihood of recidivism and (2) nental and enotional conditions
can only be relevant when considering a dowward departure under
US S G § 5K2. 13. For the latter proposition, the governnent

cites our 2000 decision in United States v. Thanes, in which we

concl uded that “the guidelines have al ready adequately taken into
consideration a defendant’s nental capacity with 8§ 5K2. 13, and t hus
8§ 5K2.0 is inapplicable to Thanmes'[s] claim that his di m nished
mental capacity, derived fromhis ganbling addiction, entitles him

to consideration for a downward departure.”?'’

17214 F.3d 608, 615 (2000). US S G 8§ 5K2.0(a) allows a
district court to base a departure on “an aggravating or mtigating

11



The def endant in Thanes argued that “his nental condition nade
his crimnal conduct ‘inadvertent behavior,’” essentially tryingto
argue dimnished capacity under US S. G 8 5K2.0 instead of 8§
5K2. 13. 18 Al though the Thanes decision certainly inforns our
deci sion today, we believe that the instant case is di stinguishably
different. Here, the question is whether three distinct factors —
(1) the district court’s finding that Bell had been over-nedi cat ed
for a period of time, (2) the defendant’s history of nental
illness, and (3) the district court’s belief that the defendant was
“recei ving adequate nental health treatnent and counseling” at the
time of sentencing and that interruption of that treatnent woul d
not “serve the defendant or the society well” — can provide
justification for the district court’s ruling that a crimnal
history category of VI “substantially over-represents the

seriousness of the defendant’s crimnal history or the |ikelihood

circunstance of a kind, or to a degree, not adequately taken into
consideration by the Sentencing Commission in fornulating the
guidelines....”

18 Thanmes, 214 F.3d at 614.

9 This is a factual finding, to be reviewed for clear error
inthe instant case. W cannot say that the district court clearly
erred in determning that Bell had been over-nedicated in the past,
and in fact the governnent, although still contesting the downward
departure, conceded during the sentencing hearing that it “[did
not] doubt that her being overmedicated by the psychotrop|c drugs
that she was taking is a factor in this case ..
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that the defendant will commit other crinmes.”?® W believe, with
sone caveats, that they can.

The district court appears to have concluded that the
defendant’s history of nental illness, in conbination with her
over-nedi cati on during the period in which sonme of her prior crines
were comm tted and t he non-violent, “petty” nature of those crines,
made a crimnal history category of VI inappropriately high. One
distinct factor that appears to have notivated the district court
was a desire to prevent a break in Bell’s nental health treatnent,
whi ch the court evidently believed woul d underm ne her progress and
subvert the goal advanced by 8§ 3553(a)(2)(D). It would not be a
per se abuse of discretion for the district court to find that a
hi story of over-nedication by psychotropic drugs, conbined with
prior offenses that are nonviolent, “petty” crines, are adequate
bases for a downward departure under U.S.S.G § 4A1.3.2% Neither
woul d it necessarily be an abuse of discretion for a district court
to justify a downward departure under Quidelines 8§ 5K2.0 on the
court’s determnation to prevent a break in nental health treatnent
based on factual findings that incarceration would occasion such a
break and thereby be detrinental to society’s and the defendant’s

i nterests. At the sane tine, our Thanes decision forecloses

20 U S.S.G § 4A1.3(b)(1).

2L 1f this were the only basis for departure, however, we m ght
subj ect such a decision to de novo review, because the desire to
prevent a break in treatnment would not be inplicated.
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consideration of nental health as the basis for a downward
departure when that factor inplicates di mni shed capacity regardi ng
the crinmes at issue, except under U S. S.G § 5K2.13.22

The sentencing court’s witten statenent of reasons is
uncl ear, however, as to which of the foregoing factual
possibilities, if any, is applicable in the instant case. The
district court mght have inproperly considered Bell’ s nental
health in contravention of Thanes; or it mght have exam ned
factors under Guidelines 88 4Al.3 and 5K2.0, concluded that a
downward departure was appropriate, yet failed to include a
detailed identification of its reasons in the witten statenent.

In any event, we cannot resolve the uncertainty from the
court’s witten statenent, and we decline to proceed wi thout a
cl earer understanding of the district court’s reasons. Even under
the deferential abuse-of-discretion standard, we must have enough
information to determne what conclusions the district court
reached, before we can decide whether its actions were within its
exercise of discretion. W therefore vacate Bell’'s sentence and
remand her case to the district court to clarify its reasoning.
QO herwi se, the witten statenent requirenent would be feckless in
cases such as this.

[, Concl usi on

22 As was the case in Thanes, a downward departure under
US SSG § 5K2.13 is not available to Bell because her crine
i nvol ved a “serious threat of violence.”
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For the foregoing reasons, Bell’s sentence is
VACATED and her case REMANDED f or resentencing consistent with this

opi ni on.

15



E. GRADY JOLLY, G rcuit Judge, specially concurring:

| concur in the vacating of Bell’s sentence. | wite only to
say, respectfully, that given the seriousness and |length of the
defendant’s crimnal record and the seriousness of the crinme she
commtted, any sentence reduction for the reasons advanced by the
district court would seem in ny opinion, unjustifiable. The
sentenci ng gui delines nake clear that Bell’s nental and enoti onal
condition is generally irrelevant when considering a downward

departure under Guideline 8 4A1.3. U S.S.G § 5HHL. 3. "

*************** GQuideline § b5HL.3 provides that: “Mental and
enotional conditions are not ordinarily relevant in determ ning
whet her a sentence should be outside the applicable guideline
range, except as provided in Chapter 5, Part K, Subpart 2.”
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