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| NDI VI DUALLY AND AS TRUSTEE FOR THE AMRESCO RESI DENTI AL
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Appel | ees,
SETTLE & POU PROFESSI ONAL CORPORATI ON,

Appel | ee - Cross- Appel | ant .

Appeals fromthe United States District Court
for the Southern District of Texas, Houston

Bef ore REAVLEY, DAVIS and DeMOSS, Circuit Judges.
DeMoss, Circuit Judge:

This is an appeal of the district court’s reversing in part,
affirmng in part, and remandi ng the case back to the bankruptcy
court. There was a foreclosure sale of property owned by Cueva
that was part of a bankruptcy proceeding and therefore subject to

an automatic stay pursuant to 11 U S. C 8§ 362. Bust amant e



purchased a one-half interest in that property at a forecl osure
sal e and then subsequently purchased the other one-half interest.
I n an adversary action brought by Bustamante, the bankruptcy court
awarded hima one-half interest in the property and awarded Cueva
the other one-half interest. The parties appealed. The district
court reversed the portion of the bankruptcy court’s award that
granted Bustamante a one-half interest in the property.
Bustamante, inter alia, now appeals.

BACKGROUND

Thi s appeal arises fromthe district court’s reversal in part
of a judgnent by the bankruptcy court. The following facts were
found by the bankruptcy court in its Menorandum Qpi nion entered
July 24, 2001, and are undi sput ed.

The real property that is the subject of this appeal is
| ocated at 6006 Menorial Drive in Houston, Texas (the “Property”).
After Appellee Cueva defaulted on his note on the Property,
Appel l ee - Cross-Appellant Settle & Pou, P.C., obtained an order
for foreclosure.?

Jonat han Canpbel |l and Appellant - Cross-Appell ee Bustamante

often purchased property at foreclosure sales. On Decenber 6,

! Cueva executed a nonrecourse note to Chanpion Credit
Cor poration on June 5, 1998, for $170, 000. 00. The note was secured
by a lien on the Property. The lien was assigned to Norwest Bank
M nnesota, N. A, as trustee for Anresco Residential Securities
Mort gage Loan Trust 1998-3. Anresco assigned servicing of the | oan
to Ocwen Federal Bank FSB effective Decenber 1, 1999.
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1999, the day before the foreclosure sale at issue, Canpbell
visited the Property twice and spoke with a nan on the Property.
Cueva testified he spoke wth Canpbell on the evening of
Decenber 6, 1999. Cueva told Canpbell that the Property woul d not
be forecl osed because he had filed for bankruptcy. Bustamante did
not speak with Cueva or visit the Property before the sale.
Bust amante did not know about Canpbell’s visit until June 2000.

Cueva’s bankruptcy proceeding actually was filed on
Decenber 7, 1999, sonetinme between 9:00 a.m and 9:30 a.m On
Decenber 7, 1999, Cueva’s bankruptcy attorney faxed a notice of the
bankruptcy to Appellee - Cross-Appellant Settle & Pou, which
received the notice at 9:32 a.m Settle & Pou were the attorneys
and t he aut hori zed agents for Appell ees Norwest, Anresco, and Ccwen
(the “Lienholders”), and thus those parties were charged wth
notice of the bankruptcy three to four hours prior to the
foreclosure. Settle & Pou did not notify the substitute trustee of
the bankruptcy filing and the forecl osure sale went forward.

On the day of the sale, Bustamante and Canpbel |l agreed they
woul d each purchase an undi vi ded one-half interest in the Property.
Bustamante and Canpbell were the successful bidders at the
forecl osure sale. Bustamante and Canpbell signed a “Purchaser’s
Acknow edgnment” acknow edgi ng, anong other things, that the sale
was subject to bankruptcy by the debtor. The Property was
purportedly conveyed to Bustamante and Canpbell by deed dated
Decenber 7, 1999, and recorded Decenber 13, 1999. Ccwen received
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the proceeds of the sale on Decenber 29, 1999. After |earning of
t he bankruptcy case, OGcwen reinstated Cueva' s debt and returned the
funds to the foreclosing attorneys, Settle & Pou. Bust amant e
| earned of Cueva' s presale bankruptcy filing in March 2000.
Nonet hel ess, Bustanmante purchased Canpbell’s one-half interest on
May 24, 2000.

Bust amant e brought an adversarial proceeding in bankruptcy
court. Bustamante sought a declaration fromthe bankruptcy court
and relief from the automatic stay to the effect that his and
Canpbel | ' s post - bankrupt cy purchase of real property of the debtor,
Cueva, at the foreclosure sale, was valid and was not voi ded by the
automatic stay. Bustamante also alleged that the Lienholders
caused the foreclosure sale to proceed despite receiving notice of
Cueva’' s bankruptcy, and he sought damages fromthemunder the Texas
Deceptive Trade Practices Act (“DTPA"). Cueva counterclai ned
agai nst Bustamant e seeki ng avoi dance of the forecl osure sal e under
t he bankruptcy code’s autonmatic stay provision and all eged third-
party damages agai nst the Lienhol ders, Canpbell, and Settle & Pou
for wviolation of the automatic stay. The Lienhol ders
count ercl ai ned agai nst Cueva for judicial foreclosure of the lien
agai nst the Property.

On January 3, 2002, the bankruptcy court entered a Final
Judgnent in the adversarial proceeding based on its findings of
fact and conclusions of law in its Menorandum Opinion entered
July 24, 2001, and its O-der Supplenenting Menorandum Qpinion
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entered Decenber 5, 2001. The bankruptcy court awarded Bustamante
an undi vided one-half interest in the Property based on his status
as a good faith purchaser w thout notice of the bankruptcy at the
time of the foreclosure sale, together with judgnment for one-half
of the accrued rents on the Property. The court held that although
the foreclosure sale violated §8 362, the automatic stay provision
of the bankruptcy code, under 11 U.S.C. 8 549(c) of the bankruptcy
code Bustamante did not have notice of the bankruptcy and therefore
was a good faith purchaser, nmeaning his purchase of a one-half
interest of the Property was valid. The bankruptcy court awarded
the other one-half interest in the Property and the rents thereon
to Cueva, holding that Canpbell’s purchase of a one-half interest
at the foreclosure sale was void because he had notice of the
bankruptcy at the tinme of the sale. The bankruptcy court held that
because Canpbell’s purchase was void, Canpbell transferred no
interest in the Property to Bustamante. The bankruptcy court al so
determ ned that Bustamante was not entitled to damages under the
Texas DTPA against the other defendants (the Lienholders). The
bankruptcy court al so concl uded t hat Cueva coul d recover attorney’s
fees, rents, and damages fromthe Lienholders and Settle & Pou for
the value of the undivided one-half interest in the Property that
was sold to Bustamante; and that Ocwen coul d recover the proceeds
fromthe forecl osure sale.

Bust amant e appeal ed to the district court, contesting only the
denial to himof the Property share awarded Cueva, rents on it and,
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alternatively, a lien on the Cueva share. Bustamante did not
di spute or appeal the denial of damages on his DTPA cl aim

Cueva al so appeal ed. He contested the award to Bustamante of
a one-half interest in the Property and rents associated wth that
interest. Neither Bustamante nor Cueva objected to or appeal ed the
award of the foreclosure bid proceeds to Ccwen.

After the i ssuance of the judgnent of the bankruptcy court and
during the course of the district court appeal, the Property was
sold with the approval of the bankruptcy court. The Lienhol ders
recei ved the sal es proceeds of $191,962.00 in satisfaction of the
lien, and Settle & Pou paid the noney judgnments w thout prejudice
to any issues on appeal.

On March 3, 2003, the district court entered its Menorandum
and Order, holding that the forecl osure sale violated the automatic
stay inposed by 8§ 362. Qobserving that no party had sought
retroactive annulnent of the automatic stay, the district court
reversed the award to Bustamante of his share in the Property. The
award to Cueva of his interest in the Property was affirnmed, as was
the denial of a |ien against the Property. Because the district
court reversed part of the bankruptcy court’s judgnment, it renmanded
the case to the bankruptcy court for further proceedings.
Bustamante filed a notion for reconsideration that was denied.

Bustamante and Settle & Pou filed notice of appeal to this
Court. Bustamante now appeals the district court’s ruling inits
entirety. He argues that he was entitled to both his one-half
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i nterest and Canpbell’s one-half interest in the Property. Settle
& Pou appeals only the district court’s reversal of the portion of
t he bankruptcy court’s judgnent awardi ng one-half of the Property
and the rents thereon to Bustamante. It is Settle & Pou's
contention on this appeal that the bankruptcy court reached the
correct result in this case for the wong reason, and that its
j udgnent should have been affirnmed by the district court, and
shoul d now be reinstated by this Court. The Lienholders argue in
favor of affirmng the district court. Cueva also argues for
affirmng the district court and nmakes sone additional argunents
that relate nore to the disposition of the case on remand to the
bankruptcy court.

Dl SCUSSI ON

Whet her the district court erred in holding that Bustamante coul d
not use 11 U.S.C. 8 549(c) as an exception to the automatic stay
i nposed by 11 U.S.C. § 362.

The findings of fact of the bankruptcy court are not
contested. This appeal concerns a challenge to the bankruptcy and
district courts’ l|egal conclusions, which this Court reviews de
novo. In re Bradley, 960 F.2d 502, 507 (5th Cr. 1992). Thi s
Court “may affirmif there are any grounds in the record to support
the judgnent, even if those grounds were not relied upon by the
courts below.” In re Besing, 981 F.2d 1488, 1494 (5th Cr. 1993).

When a bankruptcy case is filed, 8 362 automatically inposes

a statutory stay against “any act to. . . enforce any |ien agai nst



property of the estate.” 11 U S.C. § 362(a)(4). Such actions are
i nvalid, whether or not a creditor acts with knowl edge of the stay.
See, e.g., Inre Caulder, 907 F. 2d 953, 956 (10th G r. 1990), cited
with approval inIn re Jones, 63 F.3d 411, 412 n.3 (5th Gr. 1995).
Through the broad discretion granted bankruptcy courts, however,
8§ 362(d) provides that wunder certain conditions, when a party
pursues retroactive annulnment or nodification of the automatic
stay, a court may grant relief from a stay by “termnating,
annulling, nodifying, or conditioning such stay.” 11 U S C
8§ 362(d). In this case, the bankruptcy court and district court
found that no party requested retroactive relief fromthe stay and
no relief was granted. Bustamante clains, in his brief on appeal,
to have asked for retroactive relief fromthe automatic stay. But
it appears he did not specifically request relief under 8§ 362(d).
It is clear the bankruptcy court and district court never
consi dered Bustamante to be requesting retroactive relief under
§ 362(d). The issue of whether he requested such relief or whether
he can still request such relief, however, can be addressed on

remand to the bankruptcy court.?

2 Settle & Pou argues on appeal that the bankruptcy court
reached the right result for the wong reasons. Settle & Pou
admts the bankruptcy court’s decision based on 8§ 549(c) was
erroneous but that the bankruptcy court could have exercised its
di scretion under 8 362(d)(1) to retroactively annul the automatic
stay in order to render Bustamante’'s purchase of a one-half
interest in the Property at the foreclosure sale valid. Settle &
Pou is correct that the bankruptcy court is afforded this
di scretion wunder § 362(d)(1), but because such relief 1is
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Section 362 delineates eighteen exceptions to the autonmatic
st ay. 11 U.S.C. 8§ 362(b)(1) - (18). There is no exception for
bona fide purchasers. Because 8§ 362 does not prohibit a debtor
from disposing of property belonging to the bankruptcy estate,
8 549 provides additional protection to the estate for post-
petition transactions neither subject to 8 362(a) nor authorized by
the court. 11 U S.C. 8 549. In pertinent part, 8 549(a) provides:

Except as provided in subsection (b) or (c) of this
section, the trustee may avoid a transfer of property of
the estate - (1) that occurs after the comencenent of
the case; and (2) . . . (B) that is not authorized under
this title or by the court.

11 U.S.C. 8§ 549(a).

Subsection § 549(c) gives a “bona fide purchaser” a defense to
a trustee's avoidance powers under 8 549(a). It states in
pertinent part:

The trustee nmay not avoid under subsection (a) of this
section a transfer of real property to a good faith
purchaser w thout know edge of the comrencenent of the
case and for present fair equival ent val ue unl ess a copy
or notice of the petition was filed, where a transfer of
such real property nmay be recorded to perfect such
transfer, before such transfer is so perfected that a
bonafi de purchaser of such property, against whom
applicable law permts such transfer to be perfected,
could not acquire an interest that is superior to the
i nterest of such good faith purchaser.

11 U S.C. 8 549(c). In other words, 8 549(c) only applies as a

di scretionary and this issue has not been addressed by either the
bankruptcy court or the district court (because both courts
bel i eved Bustamante did not request such relief), we will let the
bankruptcy court address this issue of its discretionary authority
on remand.



defense tothe limted authority of a bankruptcy trustee to “avoi d”
certain transfers of property under 8§ 549(a).

Bustamante argues that 8 549(c) is not only a defense to
avoi dance actions, but also an affirmative cause of action for
purchasers. This argunent ignores the plain | anguage of 8§ 549(c)
and is not supported by case | aw.

A recent case, In re Pierce, presented this sane issue
272 B.R 198, 204 (Bankr. S.D. Tex. 2001). In an unpublished
order, the district court affirned the bankruptcy court’s deci sion
that a foreclosure in violation of the automatic stay of 8§ 362 is
invalid unless the stay is retroactively annulled and § 549 is
i napplicable to acts taken in violation of 8§ 362. The bankruptcy
court not ed:

[ The purchaser] mstakes the nature of the relief

af forded by section 549. That section does not validate

sales to good faith purchasers. Section 549 enpowers a

trustee in bankruptcy to avoid certain post-petition

transfers and gives good faith purchasers a defense if

the trustee attenpts to nullify their (otherw se valid)

transacti ons. [ The purchaser] postures its suit as

seeki ng a declaratory judgnent that an avoi dance acti on,

if brought by the trustee, would not succeed. But the

suit is actually a suit to declare that the sheriff’'s

saleis valid, notw thstanding viol ation of the automatic

stay. If [the purchaser] had asked, in a straightforward
way, for that relief, section 549 would clearly not

apply. It is only by contorting the request for relief
that [the purchaser] can raise the issue of “good faith
purchaser.” This adversary is not brought by a trustee

to avoid a transfer. Section 549 sinply does not apply.
Pierce, 272 B.R at 205. The bankruptcy decision went on to

explain that the sale was contrary to federal |aw and was invalid
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when it occurred. ld. at 208. And “[a]lthough it can be made
valid by retroactive relief fromthe [automatic] stay, no one has
aright torely on the transaction until and unless it is validated
by court action.” 1d. This case was appealed and affirnmed in a
unpubl i shed opi nion by a panel of this Court; however, this issue
was not raised on appeal and therefore not addressed by the panel.

The conclusions of the bankruptcy and district courts in
Pierce are consistent wwth Texas | aw. Texas | aw has | ong hel d t hat
foreclosures in violation of the automatic stay are invalid, even
if the parties did not have notice of the bankruptcy, unless
retroactive relief fromthe stay is granted by the court. See
e.g., Cont’|l Casing Corp. v. Sanedan G| Corp., 751 S.W2d 499, 501
(Tex. 1988) (per curian); Paine v. Sealy, 956 S.W2d 803, 805 (Tex.
App. - Houston [14th Dist.] 1997, no wit).

This Court has dealt with this issue only indirectly in Jones.
There the Chapter 13 debtor argued that a post-petition forecl osure
sale was void and absolutely barred because it violated the
automatic stay. 63 F.3d at 412. The bankruptcy court declined to
void the transfer of title, finding that the purchasers bought in
good faith wthout notice of bankruptcy and were therefore
protected by 8§ 549(c). I|d. The district court affirmed on appeal,
but not on 8 549(c) grounds. Rather, the district court nodified
the automatic stay retroactively pursuant to 8 362(d), thus

validating the sale and transfer. | d. This Court affirmed the
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district court, finding neither error nor an abuse of discretion
because “[t] he judgnent appeal ed specifically relie[d] upon section
362(d) for its nodification of the automatic stay,” id. at 413, and
the “section 549(c) exception [was] not inplicated in [the] case.”
ld. at 413 n.6. In confirmng a court’s broad power to nodify or
annul the automatic stay, even retroactively, this Court noted that
8§ 549(c) sinply serves as an “exception to the discretionary
authority of the bankruptcy trustee to ‘avoid certain transfers of
property under section 549(a).” 1d. The opinion further explai ned
that the post-petition foreclosure sale was “not one of the class
of transactions [i.e., a 8 549(a)(2)(B) court order] which 8 549(a)
all ows the bankruptcy trustee to avoi d’ because the sale had been
retroactively validated by the district court pursuant to 8 362(d).
| d.

In short, 8§ 549(c) is not a exception to the automatic stay
i nposed by 8 362, and there is no authority to support Bustamante’s
position to the contrary. As the district court noted, the
bankruptcy court erroneously relied on dicta in a Ninth Grcuit
opi ni on that has subsequently been criticized by that Grcuit and

is contrary to the lawin this Crcuit.® Therefore, the district

3 Bustamante, like the bankruptcy court, relies on dicta in
a Nnth Grcuit case which appears to suggest that 8 549(c) can be
used as an exception to the 8§ 362 stay. See In re Schwartz

954 F.2d 569, 573 (9th Cr. 1992). The Ninth G rcuit Bankruptcy
Appel | ate Panel has since rejected any interpretation of the dicta
in Schwartz as permtting the use of 8 549 to retroactively
validate creditor-initiated transactions in violation of the stay
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court did not err in reversing that part of the bankruptcy court’s
deci si on.

Additionally, for the sane reasons that the sale was invalid
as to Bustamante's interest, i.e., the foreclosure sale was in
violation of the automatic bankruptcy stay and therefore invalid,
the sale was also invalid as to Canpbell’s interest. Bustamante
purchased Canpbell’s interest as speculation in the outcone of a
known title dispute and not as a good faith purchaser froma void
foreclosure title holder. Accordingly, the district court
correctly affirmed the decision of the bankruptcy court awarding
Canpbel |’ s one-half interest that Bustamante purchased to Cueva.

Bust amant e al so rai ses several other clains. First, he clains
he is due danmages under 11 U S.C. § 550 of the bankruptcy code.
This claim however, is incorrect because 8 550 damages are only
avai l able when a trustee files an avoidance action and not for
8§ 362 invalidation of the foreclosure sale. 11 U S.C. § 550.

Second, Bustamante clains that state | aw regardi ng equitable
subrogation grants him a |ien against the Property. Equi t abl e
subrogationis a matter left to the court’s discretion; Bustamante
has not chal | enged the findings of fact and therefore would have to

prove as a matter of lawthat he is entitled to a lien. See First

Nat’| Bank of Kerrville v. ODell, 856 S.W2d 410, 415-16 (Tex.

and held, consistent with the plain |anguage of 8 549 and this
Circuit’s case law, that 8 549(c) cannot be used in such a way. In
re Mtchell, 279 B.R 839, 842-44 (9th Gr. B.A P. 2002).
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1993); see also In re Mendoza, 111 F.3d 1264, 1271 (5th Gr.
1997) (Justice, J., concurring and dissenting in part). He has not
done so.

Finally, the bankruptcy court awarded no damages or other
relief under the DTPA Bust amant e nei t her conpl ai ned about nor
appeal ed t hat decision. The issue was first raised in Bustanmante’s
motion to nodify the district court’s order reversing all relief
awar ded him Because the issue was not tinely raised and therefore
wai ved, the district court correctly rejected the conplaint. See
Inre GGM P.C, 165 F.3d 1026, 1031-32 (5th Cr. 1999).

CONCLUSI ON

The foreclosure sale was invalid, the stay was not nodified,
and therefore Bustamante was not entitled to possession or
ownership of the Property. For the sane reasons, Bustamante i s not
entitled to ownership or possession through Canpbell’s interest.
Additionally, Bustamante’s other clains fail. Therefore, the
decision of the district court was correct and is affirned.
Accordingly, we remand the case to the bankruptcy court for any
further determ nations not inconsistent with this opinion or the
opi nion of the district court.

AFFI RVED.
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