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PER CURI AM

Treating the Petition for Rehearing En Banc as a Petition for

Panel Rehearing, the Petition for Panel Rehearing is DEN ED. The

court having been polled at the request of one of its nenbers, and

a mpjority of the judges who are in active service not havi ng voted

in favor (Fep. R App. P. and 5TH QR R 35), the Petition for

Rehearing En Banc i s DENI ED.

The aut hor of the underlying majority opinion, RHESA HAVWKI NS

BARKSDALE, Circuit Judge, offers the follow ng comrents regarding



the Dissent to the Denial of Petition for Rehearing En Banc
(Dissent to Denial).

Howard Gui dry was convicted in Texas state court of nurder for
remuneration and given the death ©penalty (death-penalty
conviction). The district court granted conditional habeas relief
pursuant to the Antiterrorism and Effective Death Penalty Act of
1996, 28 U.S.C. § 2254 (AEDPA); our divided panel affirmed. The
maj ority opinion and di ssent fromthat opinion go into great detai
regardi ng t he nunmerous factual and | egal issues surroundi ng AEDPA’' s
application, including whether the district court abused its
di scretion in holding an evidentiary hearing. CQuidry v. Dretke,
397 F.3d 306 (5th Gr. 2005); id. at 331 (Garza, J., dissenting).

Usual Iy, no response is required to a dissent fromthe deni al
of en banc review, the underlying panel opinion is answer enough.
This is an exception because the Dissent to Denial is wi de of the
mark. The nost glaring instance is its reliance on an AEDPA i ssue
that was never raised by the State in contesting the conditional
habeas relief: the interplay of the properly-held evidentiary
hearing and 28 U S.C. 8§ 2254(d)(2) (federal habeas relief to be
granted if the state court “decision ... was based on an
unreasonabl e determ nation of the facts in light of the evidence

presented in the State court proceedi ng” (enphasis added)).



| .

For his death-penalty conviction, GQuidry was granted
condi tional federal habeas relief on his Fifth and Si xth Amendnent
clains. Q@iidry, 397 F.3d at 309. The Di ssent to Denial challenges
only the majority’s holdings on the Fifth Amendnent (confession)
claim To understand why en banc review is not conpelled for this
extrenely fact-specific appeal, a far nore detailed recitation of
the facts is required than is provided by the Dissent to Deni al
O course, the nost conplete recitation is found in the underlying
opinion. See id. at 309-18. Although the following recitation is
far nore conplete than that offered by the Dissent to Denial, it
only scratches the surface.

On 1 March 1995, Guidry was arrested for bank robbery; in his
possession was the gun used to nurder Farah Fratta on 9 Novenber
1994. Id. at 310. On 7 March 1995, while Guidry was being held on
t he bank-robbery charge, Detectives Roberts and Hof f man questi oned
hi m about Farah Fratta’ s murder, resulting in his confession. Id.

The testinony at the pre-trial hearing on GQuidry’s notion to
suppress the confession provided “sharply contrasting versions of
the interrogation | eading to the confession”. |d. Qdry clained:
his robbery-charge attorney had instructed him not to discuss
anything with anyone; therefore, when interrogated about Farah
Fratta’s nmurder, Quidry requested his attorney; after his second

request, Detectives Roberts and Hoffman Ileft the room on



returning, they advised Guidry they had contacted his attorney, who
had given Quidry permssion to answer their questions; and, in
reliance on such all eged perm ssion, Quidry confessed. Id. at 311
Quidry’'s suppression notion clainmed his confession was
violative of his Fifth Anendnent rights. 1d. at 310. At the 1996
(first) pre-trial hearing on the notion, Cottlieb, an attorney
unaffiliated with the GQuidry case, testified about a 15 March 1995
conversation in the chanbers of a Texas state judge, who was not
present. ld. at 312-13. Those present for the in-chanbers
conversation were CGottlieb, GQuidry’s two attorneys for his nurder
charge, an assistant district attorney, Detective Roberts, and
anot her detective. ld. at 313. According to Cottlieb, while
di scussing the circunstances under which Quidry had confessed
approximately a week earlier, Detective Roberts and the other
detective stated that they had talked to Guidry's attorney and
obt ai ned his perm ssion for themto talk to Guidry before they took
his statenent. |d. at 313. Cottlieb testified that she and ot her
i n-chanbers attorneys were shocked that such perm ssion woul d have
been given to a person suspected of capital nurder. 1d.
Detective Roberts, on the other hand, gave inconsistent
testinony at the 1996 (first) pre-trial hearing, ultimtely
testifying that he did not know whet her Guidry had an attorney, and

that he “never did confirmif he had an attorney”. 1d. at 311-12

(enmphasis in original). As discussed infra, a second heari ng was
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held after GQuidry’s attorneys at the first hearing were allowed to
W t hdraw so they could testify about the in-chanbers conversation

As he had done at the first hearing, Detective Roberts gave
i nconsi stent testinony at the 1997 (second) pre-trial hearing.
First, he testified that he had “no know edge that [Quidry] had an
attorney”; later, he testified that Guidry had told himhe had an
attorney but never asked to speak with him 1d. at 312 (enphasis
inoriginal). He also testified that he had no recol |l ection of the
15 March in-chanbers conversation. 1d. at 314.

Duerr, Quidry’s robbery-charge attorney, testified at the 1996
(first) hearing that he never gave perm ssion for anyone to di scuss
such matters with Guidry. ld. at 313. At this point in the
hearing, GQuidry’ s two nurder-charge attorneys, who had been present
at the in-chanbers conversation, noved to withdraw as Qidry’'s
counsel so that they could testify about that conversation; the
nmotion was granted. 1d. (stating that both attorneys, in addition
to Cottlieb, testified at the subsequent 1997 heari ng).

The suppression notion was denied orally prior to trial.
“Just before doing so, the state court stated that, for purposes of
ruling on the admssibility of Guidry s confession, the 15 March
i n-chanbers ‘ conversati on was absol utely neani ngl ess, except as it

relate[d] tocredibility. |d. at 314 (alteration and enphasis in
original). On 27 March 1997, the trial court entered post-verdict

witten findings of fact and conclusions of lawregarding its pre-



trial denial of @Quidry s suppression notion, but did not nention
the attorneys’ testinony at the two pre-trial evidentiary hearings
regardi ng the in-chanbers conversation. 1d. at 314-15.

On direct appeal, the Texas Court of Crimnal Appeals
rejected, inter alia, GQuidry’s Fifth Arendnent claim holding “the
trial court’s findings were sufficiently detailed”. ld. at 315
(quoting Guidry v. State, 9 S.W3d 133, 142 (Tex. Crim App. 1999),
cert. denied, 531 U S. 837 (2000)) (internal quotations omtted).

In May 2000, CGuidry filed a state habeas petition raising,
inter alia, his Fifth Arendnent claim Id. at 316. Two nonths
|ater, without an evidentiary hearing, the state habeas trial court
adopted verbatim the State’'s proposed findings of fact and
concl usi ons of | aw. | d. In Novenber 2000, the Texas Court of
Crim nal Appeal s deni ed habeas relief, ruling that the habeas tri al
court’s findings and concl usi ons were supported by the record. Id.

Quidry filed his federal habeas petition in Novenber 2001
raising, inter alia, his Fifth Amendnent claimand requesting an
evidentiary hearing. 1d. The district court “denied the State’s
summary j udgnent notion and ordered an evidentiary hearing for the
vol untariness vel non of Quidry’ s confession”. ld. at 316-17
(detailing the district court’s concern about the substantial
factual questions pertaining to GQuidry’s confession, includingthe
state court’s failure to evaluate the veracity of the attorneys’

testinony as well as the detectives’ inconsistent and contradictory
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testi nony). In district court, the State never objected to the
evidentiary hearing’'s being held. |Id. at 317.

At the district court evidentiary hearing, @Qidry and the
attorneys gave “substantially the sane testinony” as at the two
state pre-trial hearings. | d. On the other hand, Detective
Roberts’ testinony contai ned several substantial differences from
his state-court testinony. |d. For exanple, he testified for the
first tinme that, prior to questioning Quidry, he had contacted an
assistant district attorney to seek perm ssion to do so because,
based on the length of tine Guidry had been in jail on the robbery
charge, Roberts thought CGuidry probably had an attorney. Id. at
317-18. As anot her exanple, Roberts testified, again for the first
time, that he recalled the in-chanbers conversation; and that, in
the conversation, he never told @idry’'s then nurder-charge
attorneys that, during Quidry's interrogation, he had contacted
Quidry’s robbery-charge attorney. |d. at 317.

Based on the evidentiary hearing, the district court ruled
that, “pursuant to 28 U S . C. 8§ 2254(e)(1l), Guidry, wth the
requi site clear and convincing evidence, rebutted the presunption
of correctness AEDPA accords to state court determ nations of
fact”. Id. at 318. Accordingly, in Septenber 2003, the district
court granted conditional habeas relief on, inter alia, Quidry’'s
Fifth Anmendnent claim | d. On appeal, our divided panel held,

inter alia, that the district court: had not abused its di scretion
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by conducting an evidentiary hearing; and had properly granted
condi tional habeas relief. 1d.
1.

As is often the case, and understandably so, sharply differing
views are offered for AEDPA' s proper application to a state deat h-
penal ty conviction. In this instance, the differences are even
nmore pronounced because the Dissent to Denial paints a picture
greatly at odds with what has transpired, including during the
appeal for which en banc review has been denied. The Dissent to
Deni al s nost serious defect is its reliance upon an issue, never
rai sed by the State, concerning the interplay of the district court
evidentiary hearing and the strictures of 28 U S. C. § 2254(d)(2)
(federal habeas relief proper when the state court “decision ..
was based on an unreasonabl e determ nation of the facts in |ight of
the evidence presented in the State court proceeding”).

A

The Dissent to Denial at 2 n.3 acknow edges that it presents
“[olnly a thunbnail sketch” of these <conplicated facts.
Neverthel ess, the followng five clarifications nmust be nade to
that all too brief recitation

1

Concerning Quidry’ s confession, the Dissent to Denial’s block

quote at 3 from the state trial court’s factual findings is

confusi ng because the Dissent to Denial does not explain that the



events described in that quotation cane after Guidry cl ai ns he was
m sl ed by Detectives Roberts and Hof f man. Thus, the Dissent to
Denial fails to describe properly the role Detective Roberts pl ayed
t hroughout Quidry’s interrogation and subsequent confession. See
Quidry, 397 F.3d at 311 (setting forth Detective Roberts’
i nvol venent, according to Guidry).

2.

The Dissent to Denial at 2 states that, after the
interrogation at issue, the crucial in-chanbers conversation took
place “at a later date”. That “later date” was a nere ei ght days
after Guidry’s interrogation and confession. Quidry, 397 F.3d at
310. This short interval between the two events is pertinent,
because it reflects that the clainmed in-chanbers coments by
Detective Roberts were nmade soon after Quidry’s interrogation

3.

According to the Dissent to Denial at 2, the in-chanbers
conversation “coul d have | eft the i npression that Detective Roberts
may have lied about his contacts with Quidry’ s [bank-robbery]
attorney”. |If the attorneys testified truthfully, then Detective
Roberts did indeed lie. Quidry, 397 F.3d at 313-14. (On the other
hand, to conclude that the attorneys lied is to find that they
concocted Guidry’s version of the interrogation before he testified

at the first evidentiary hearing, when two of the attorneys who had



participated in the in-chanbers conversation were his nurder-charge
counsel for that subsequent hearing. 1d.)
4.

The Dissent to Denial at 3 maintains the state habeas court
“held that GQuidry failed to denonstrate a violation of his Fifth
Amendnent rights”. As the state habeas court ruled, because
Quidry’'s confession claim had been raised on direct appeal, the
state habeas court was precluded from considering the issue and,
thus, made only alternative rulings concerning the confession's
adm ssibility. Quidry, 397 F.3d at 316, 325-26; G|l v. State, 111
S.W3d 211, 214 n.1 (Tex.App.-Texarkana 2003) (“The general
doctrine ... forbids an application for a wit of habeas corpus
after direct appeal has addressed an issue”.).

5.

Inlisting differences between Detective Roberts’ testinony at
the 1996 and 1997 pre-trial suppression hearings and at the 2002
district court evidentiary hearing, the Dissent to Denial at 4
fails to note two of the nost, if not the nost, inportant changes
in that testinony. First, in state court, Detective Roberts
testified that he did not know that Guidry had an attorney; in
district court, however, Detective Roberts testified that, prior to
questioning Guidry, he had contacted an assistant district attorney
to seek perm ssion to question Quidry because, based on GQuidry’'s

having been in jail for several days for the bank-robbery charge,
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Detective Roberts knew Guidry probably had an attorney. Cuidry,
397 F.3d 311-12, 317-18. Second, when testifying at the district
court evidentiary hearing, Detective Roberts stated, for the first
time, that he did recall the 15 March 1995 in-chanbers
conversation. Id. at 317.
B

In addition to the above factual corrections, the Dissent to
Denial’s followwng five erroneous contentions about AEDPA s
application nust be addressed. Again, the nost significant error
is aclaimnever raised by the State: that § 2254(d)(2) limts the
evidence that nmay be considered by the district court to that
presented in state court, even if, as here, the district court did
not abuse its discretion in holding an evidentiary hearing. That
issue is not present in this appeal and, accordingly, was not
consi der ed.

1

The Dissent to Denial at 1 charges the majority opinion with
“send[ing] confusing signals” to district courts and state courts
about AEDPA. Instead, a clear signal is transmtted: the
deferential review mandat ed by AEDPA does not automatical ly equate
with affirmance when the state court fails to nmake crucial findings
to support its ruling. See MIller-El v. Dretke, 537 U S. 322, 340
(2003) (“Even in the context of federal habeas, deference does not

i nply abandonnent or abdication of judicial review”).
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2.

Contrary to the assertion by the Dissent to Denial at 1, the
district court did not conduct an evidentiary hearing “solely to
reassess the state court’s credibility choices”. Rat her, as
described in the majority opinion, the hearing was held for several
reasons. Quidry, 397 F.3d at 321-22, 324 (explaining that the

district court’s decision to hold an evidentiary hearing was based

on: testinony of GQuidry and four attorneys formng the basis of
a constitutional claim that, “if true, mght entitle GQuidry to
relief”; unexplained and unnentioned “gaps, inconsistencies, and

conflicting testinony” in the trial court’s factual findings and
| egal concl usi ons; and om ssi ons of key credibility
determ nations).

Along those lines, the mgjority opinion does not, as the
Di ssent to Denial suggests, “overturn[] the [state court] findings
relating to the voluntariness of @Quidry’' s confession” because of
the above-referenced gaps, om ssions, and unexpl ai ned testinony.
Dsnt. to Denial at 7 (enphasis added). Rather, the mjority
affirnms the district court’s finding that, pursuant to 28 U S.C. 8§
2254(e) (1), the presunption of correctness accorded those state
court findings was overcone by the requisite clear and convi ncing

evi dence.
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3.

The Dissent to Denial at 5 maintains the district court abused
its discretion by holding an evidentiary hearing. The decisionto
hol d that hearing was nmade after the district court had consi dered
the State’s summary judgnent notion and ruled, wthin its
di scretion, that a hearing was required. Q@iidry, 397 F.3d at 316-
17, 322 (noting that, in general, the State did not contest a
district court’s having discretion under AEDPA to conduct an
evidentiary hearing; instead, it <clainmed an abuse of that
di scretion).

Wth certain exceptions, 28 U S C 8§ 2254(e)(2) bars an
evidentiary hearing if the factual basis of a claim was not
presented in state court. Section 2254(e)(2), however, was not at
i ssue here; at issue was 8 2254(e)(1) (presunption of correctness
to be accorded state court factual findings nmay be overcone by
cl ear and convincing evidence). Indeed, as the State conceded, §
2254(e)(2) did not bar an evidentiary hearing; the factual basis
was nore than adequately presented in state court. Quidry, 397
F.3d at 323.

The district court’s holding the hearing was consistent with
our precedent. In other words, as held by the majority opinion
the district court did not abuse its discretion. |d. at 318-24.
“Where a district court elects, in instances not barred by 8§

2254(e)(2), to hold an evidentiary hearing, the hearing may assi st

13



the district court in ascertaining whether the state court reached
an unreasonable determnation under ei t her § 2254(d)(1)
[ (unreasonabl e application of law)] or (d)(2) [(unreasonable
determ nation of the facts)].” Valdez v. Cockrell, 274 F.3d 941,
952 (5th Cr. 2001), cert. denied, 537 U S. 883 (2002); see Muirphy
v. Johnson, 205 F.3d 809, 815 (5th Cr.), cert. denied, 531 U S
957 (2000) (holding that Rule 8 of the Rul es Governing Section 2254
Cases in the United States District Court vests district courts
with discretion to conduct an evidentiary hearing, solong as it is
not barred by § 2254(e)(2)); Cark v. Johnson, 202 F.3d 760, 765
(5th Gr.), cert. denied, 531 U S. 831 (2000) (sane).

Rat her than citing to our court’s precedent, the Dissent to
Denial cites a decision fromanother circuit to support its abuse-
of -di scretion contention. Dsnt. to Denial at 6 (citing Villafuerte
v. Stewart, 111 F.3d 616, 633 (9th Cr. 1997), cert. denied, 522
U S 1079 (1998)). The Dissent to Denial fails to note, however,
a nore recent decision fromthat circuit: Taylor v. Maddox, 366
F.3d 992 (9th Cr.), cert. denied, 125 S. C. 809 (2004). Taylor
held a state court’s failing to make findings on critical evidence
negated the 8§ 2254(e) (1) presunption of correctness and caused the
fact finding to be unreasonabl e; because petitioner relied only on
the state court record, the circuit court engaged in its own fact

finding. 1d. at 1007-009.
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4.

Undeterred by the State’'s concession that the evidentiary
heari ng was not barred by 8§ 2254(e)(2), the D ssent to Denial at 7
opines that the majority opinion “appears to broach the ‘new
evi dence’ prong of AEDPA Section 2254(e)(2)”. This charge rests on
Det ective Roberts’ changed testinony between the state and federal
hearings. 1d.; Quidry, 397 F.3d at 311-12, 317-18.

Again, except in limted circunstances, consideration of new
factual clains is barred where “the applicant has failed to devel op
the factual basis of a claimin State court proceedings”. 28
US C 8§ 2254(e)(2). Detective Roberts was one of the State' s key
W tnesses on the Fifth Amendnent claim His changing his state-
court testinony at the federal evidentiary hearing does not fal
within 8 2254(e)(2)’s proscription. On this record, it is a
stretch indeed to suggest 8 2254(e)(2) mght bar considering
Detective Roberts’ testinony at the district court evidentiary
heari ng because he changed his testinony fromthat given in state
court when questioned on the sane points.

5.

Finally, the Dissent to Denial’s nobst serious error is
mai ntaining the majority opinion violated 8 2254(d)(2). Section
2254(e) (1), not 8§ 2254(d)(2), was at issue inthis appeal. Section
§ 2254(d)(2) provides that habeas relief shall not be granted for

any claim adjudicated on the nerits in state court unless the
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adjudication “resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of the evidence
presented in the State court proceeding”. 28 U S . C 8§ 2254(d)(2)
(enphasi s added). Its counterpart, 8 2254(d)(1), provides that
habeas relief shall not be granted for any cl ai madjudi cated on the
merits in state court unless the adjudication “resulted in a
decision that was contrary to, or involved an unreasonable
application of, clearly established Federal |aw'. 28 U.S.C. 8
2254(d) (1) .

In claimng only the state court record could be considered,
notw t hstandi ng the district court evidentiary hearing, the D ssent
to Denial at 5 relies on the “evidence presented in the State court
proceedi ng” | anguage of 8§ 2254(d)(2). In support, it cites Holland
v. Jackson, 124 S. C. 2736, 2737-38 (2004), which held that, after
the district court granted the State’s summary judgnent notion, the
circuit court erred under 8 2254(d)(1l) in deciding that the state
court’s application of Suprene Court ineffective-assistance-of-
counsel precedent was unreasonabl e because the circuit court relied
on “evidence not properly before the state court”. I n Hol | and,
however, there was no evidentiary hearing in district court and 8§
2254(d) (1), not 8§ 2254(d)(2), was at issue. Id. (“Under the habeas
statute, [a] statement [relied upon by petitioner and first

presented in state court after habeas relief was deni ed] coul d have
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been the subject of an evidentiary hearing by the District Court
if the conditions prescribed by 8§ 2254(e)(2) were net.”).

More to the question at hand, the State did not raise this
i ssue on appeal. @iidry, 397 F.3d at 325. Therefore, unless the
issue is jurisdictional, it cannot be the basis for granting en
banc review. This rule is so well established that citation to
authority should not be necessary. See, e.g., United States v.
Sout hl and Mynt. Corp., 326 F.3d 669, 677 (5th Cr. 2003) (en banc)
(Jones, J., concurring) (regarding an i ssue presented for the first
time to the en banc court in a court-ordered supplenental brief:
“[We reviewonly those i ssues presented to us; we do not craft new
i ssues or search for themin the record .... In short, it is not
for us to decide which issues should be presented, or to otherw se
try the case for the parties”. (quoting United States v. Brace, 145
F.3d 247, 255-56 (5th Gr.) (en banc), cert. denied, 525 U S 973
(1998))).

Because the State relied only on 8§ 2254(e)(1), the scope and
l[imtations of 8§ 2254(d)(2) were not at issue on appeal. Indeed,
the State’s not raising a 8 2254(d)(2) claim was noted in the
majority opinion: “The State does not claim in the alternative,
that, even if the district court’s [8 2254](e)(1) ruling is
correct, its [82254](d)(2) ruling was incorrect. Therefore, that

question is not before us”. Quidry, 397 F.3d at 325 (enphasis
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added). Inits Petition for Rehearing En Banc, the State does not
chal | enge this concl usion.

As noted, the only exception that would allow our court sua
sponte to consider the newy clained strictures of 8§ 2254(d)(2)
would be if they were jurisdictional. In Mller-E v. Dretke, 125
S. C. 2317 (2005), evidence added to the record after the federal
habeas petition was filed (the State did not object; no evidentiary
heari ng was hel d) played a key role in habeas relief being granted
by the Suprene Court. ld. at 2335 n.15. In chall enging
consideration of this supplenental evidence as being outside the
state court record, and, therefore, claimng this violated the
strictures of 8 2254(d)(2), Justice Thomas nmaintai ned that those
“strictures ... are not discretionary or waivable. Through AEDPA,

Congress sought to ensure that federal courts would defer to the

judgnents of state courts, not the wishes of litigants”. 1d. at
2349 (Thomas, J., dissenting). In taking this position, Justice
Thomas suggested that those strictures may be jurisdictional. Id.

Thi s position was not, however, adopted by the Court. Id. at 2335
n. 15.

In any event, the Dissent to Denial does not nmake a
jurisdictional claim concerning 8§ 2254(d)(2). In short, its
assertions about that section and its interplay with evidence

developed in a district court evidentiary hearing nust await
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anot her appeal . The majority opinion takes no position on this
i ssue.
L1,

A mgjority of our court has decided that this extrenely fact-
intensive matter wll not receive en banc review. The D ssent to
Deni al offers various reasons for granting such review, but they
are sinply inconsistent with the record for this proceeding,
including the majority opinion’s precedent-supported holdings.
AEDPA's application to state death-penalty convictions is
conplicated and subject to differing views. In this instance,
however, the differences stated by the Dissent to Denial fall far
short of denonstrating why our court shoul d conduct en banc review,

especially for the 8§ 2254(d)(2) issue never raised by the State.
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EDITH H JONES, Crcuit Judge, joined by JOLLY, SMTH, GARZA,
DEMOSS, CLEMENT and OWEN, G rcuit Judges, dissenting from the
deni al of rehearing en banc:

Wth due respect to the panel mgjority’s diligence, we
di ssent fromthe court’s denial of rehearing en banc in this case.
The majority opinion sends confusing signals to the district courts
and, equally unfortunately, to our brethren in the state courts as
to the acceptable standards and procedures for federal habeas
revi ew. The majority opinion also stands in tension wth
Congress’s goal, enacted through AEDPA, of enforcing comty and
deference toward state court judgnents of conviction

The legal mschief in the panel’s decision lies in
(a) its approval of the district court’s holding an evidentiary
hearing solely to reassess the state court’s credibility choices,!?
and (b) its refusal to credit the state courts’ decisions based on

t he outcone of that federal hearing.?

! Thepanel concisely summarizesthereasonsfor thedistrict court’ sdecision to conduct an evidentiary
hearing:

(2) testimony by Guidry and four lawyers— three of whom had served as assistant district attorneys
— formed the basis for a constitutional claim that, if true, might entitle Guidry to relief; (2) gaps,
inconsistencies, and conflicting testimony werenot explained, or even mentioned, inthetrial court’s
findings of fact and conclusions of law; and (3) these omissions reflected thetrial court’sfailureto
make crucial credibility assessments.

Guidry v. Dretke, 397 F.3d 306, 324 (5th Cir. 2005). The panel then approvingly states that “[t]hese quite legitimate
concerns about conflicting evidence permitted the district court, within AEDPA’ s boundaries, to investigate those
conflicts so that it could rule properly on the habeas petition.” 1d.

2 The panel states with approval that, pursuant to 28 U.S.C. § 2254(e)(1), “the district court did not
accept thestate court’ sdeterminations of fact becausethetrial court madenofindingson considerableevidencecritica
to Guidry’sclaim.” Guidry, 397 F.3d at 326.
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BACKGROUND

The state courts were required to deci de whet her capital
mur der defendant Guidry requested advice of counsel during his
interrogation, and whether the detectives told him untruthfully,
that his attorney said he should talk to them?® (Quidry confessed
to nurder for hire at the end of the questioning.) The state tri al
court held two pretrial hearings to ferret out the truth. GQGuidry
and the detectives differed on what was said during the
i nterrogation. Four attorneys testified concerning unofficia
conversations with two of the detectives at a later date (the
“in-chanbers testinony”), which conversations could have left the
i npression that Detective Roberts may have |ied about his contacts
wth GQuidry’s attorney.

The state trial court denied Guidry’ s notion to suppress
the confession, stating in open court that the “[in-chanbers]
conversation was neaningl ess, except as it relate[d] to

credibility.” Guidry v. Dretke, 397 F. 3d 306, 314 (5th Cr. 2005).

The state court admtted Quidry’'s confession, in addition to
substantial circunstantial evidence. After Quidry’ s conviction
the trial court wote that:

At all times @idry advised [Detective] Tonry in
Hof f man’ s presence that Qui dry understood what his rights
[were], never requested to have an attorney, never asked
to call his attorney, never desired his attorney, never
refused to discuss the case without his attorney. And,

3 A painstaking recitation of the facts appears in the majority opinion. Only a thumbnail sketch
appears here.
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as aresult, Guidry continued voluntarily discussing his
conplicity inthe . . . nurder for hire with Detectives
Hof frman and Tonry. . [T]he statenents were
voluntarily made, not induced by force, threats or
coercion, nor were any prom ses nmade, nor was anything
done to induce [Quidry] or cause [Quidry] to nake
anything but a knowing and intentional waiver of his
rights and a free and voluntary decision to confess.

(quoting the state trial court’s findings of fact and concl usi ons

of |aw). ld. at 314-15. The court nmade no witten findings
regarding the |awers’ testinony about the in-chanbers
conversati on. Finding the trial court’s express and inplicit

findings supported by the record and consistent wth its
determ nation that Guidry had not requested an attorney, the Texas
Court of Crimnal Appeals (“TCCA’) affirmed the state court’s
suppression ruling.

The state habeas court, w thout an evidentiary hearing,
held that Guidry failed to denonstrate a violation of his Fifth
Amendnent rights. The habeas court cited the 1996 hearing
(specifically referencing the testinony of attorneys CGottlieb and
Duer) but not the 1997 hearing at which attorneys Scott and
Yar borough testified. The TCCA nmade no express findings
reconciling the conflicting testinony or balancing the credibility
of the witnesses. The TCCA affirnmed the denial of habeas relief.

In response to @Quidry’'s federal habeas petition, the
district court conducted an evidentiary hearing after concluding
that “[t]he state courts nmade no attenpt to evaluate the veracity

of the attorney testinony or analyze its inplication in this case.
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The state courts nade no specific finding wth respect to the
i nconsi stent and contradictory testinony by the police officers.”
Quidry, 397 F.3d at 317. At the 2002 evidentiary hearing, all of
the wtnesses gave substantially the sanme, if not identical,
testinony to that given at the state court hearings. However, a
portion of Detective Roberts’s 2002 testinony was different from

his 1996 and 1997 testinony. 1In 2002, he testified, inter alia,

that Quidry may have had an attorney, given the nunber of days he
had been in jail, and that GQuidry nmay have told him he had an
attorney. Quidry, 397 F.3d at 317-18. Roberts continued to deny
the ultimte contentions: that Guidry requested a consultation
Wi th counsel during his interrogation, GQuidry, 397 F.3d at 332, n.2
(Garza, J., dissenting); and that Roberts lied to Guidry that his
attorney advised Guidry to answer the questions.

The district court then reevaluated the w tnesses’
credibility de novo, found that the detectives violated Guidry’'s
Fifth Amendnent rights, and granted him habeas relief on that
claim The panel affirned the district court.

1. Granting a duplicative hearing.
Contrary to the panel majority, we would hold that the

district court abused its discretion in ordering a de novo

evidentiary hearing solely to reassess the credibility of the
W t nesses to the suppression issues who had already testified in at

| east one of the two state court evidentiary hearings. The panel
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maj ority’ s approval of this redundant hearing cannot be reconciled
with AEDPA's requirenent that the reasonabl eness of state court
factfindi ngs nust be assessed “in light of the evidence presented
in the state court proceedings.” 28 U S.C 2254(d)(2).* See also

Holland v. Jackson, __ U.S. _, 124 S. Ct. 2736, 2737-38 (2004)

(“whether a state court’s decision was unreasonable nust be

assessed in light of the record the court had before it”) (citing

cases) (enphasis added). The majority relies heavily on the
federal court’s discretion to conduct hearings, conferred by
Federal Rule 8 of the Rules Governi ng Habeas Proceedi ngs, but that
rule nmust be subservient to AEDPA and Suprene Court casel aw

If the majority is right, then a federal court could, in
its discretion, order an entire case retried in order to decide
whet her the evi dence was constitutionally sufficient to support the
defendant’s guilt, or it could retry the evidence on a Brady claim
to judge the police officers’ credibility for itself. Any nunber
of other exanples could be advanced, but in all such cases, the
federal court woul d be displaying the opposite of the deference to
state court procedures and decisions fromthat nandated by AEDPA
Even before AEDPA was passed, where a state habeas petitioner
“wanted the district court to hear the sane evidence heard by the

state court,” it was held that, “[t]his is not a valid reason for

4 SeeMiller-El v. Cockrell, 537 U.S. 322, 340, 123 S. Ct. 1029 (2003) (Section 2254(d)(2) meansthat
adecision “adjudicated on the merits in a state court and based on a factual determination will not be overturned on
factual grounds unless objectively unreasonable in light of the evidence presented in the state-court proceeding”)
(emphasis added).
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an evidentiary hearing in federal court.” Villafuerte v. Stewart,

111 F. 3d 616, 633 (9th G r. 1997) (pre-AEDPA case, citing Keeney V.

Tamayo- Reyes, 504 U. S 1, 11-12, 112 S. . 1715, 1721 (1992)).

Def erence does not, of course, require the federal court
al ways to approve state court credibility choices. Mller-El, 537
US at 229, 123 S. C. at 1041. But a federal court has no
warrant in AEDPA to retry historical facts sinply to reassess
witness credibility.® The tension with AEDPA is heightened in this
case by the majority’s reliance on the circunstance that Detective
Roberts actually changed his testinony in the federal district
court hearing. The panel thus appears to broach the “new evi dence”
prong of AEDPA Section 2254(e)(2),°® even though Guidry failed to
satisfy the demandi ng predicate for adm ssion of new evidence in
the federal proceeding.

2. Rejecting the State Court Factfindings.

Pursuant to AEDPA, the factfindings of state courts are
entitled to a presunption of correctness unless they are proven
i ncorrect by clear and convi nci ng evidence. 28 U. S.C. § 2254(e)(1).
Here, the majority overturns the findings relating to the vol un-

tariness of Quidry' s confession because it finds gaps in the

5 Here the federa district judge explicitly stated, “I need to be able to make some credibility
determinations on my own and figure out what’s going on. Now that | heard the evidence, | guessit’stime for meto
look at basically the same issues again but with a little more knowledge.” Guidry, 397 F.3d at 333 (Garza, J.,
dissenting) (quoting the federal district court record) (emphasis added).

6 28 U.S.C. § 2254(e)(2) sets stringent limits on the factual development of a new claim in federal
habeas.

25



W tnesses’ testinony and it believes that the state courts failed
to recite, explicitly reconcile, and neasure the relative credi-
bility of all conflicting testinony. The majority holds that the
district court need not accept the state court’s findings “because
the trial court nade no findings on considerabl e evidence critical
to GQuidry’s claim” 397 F.3d at 326. To the mgjority, these sins
of om ssion — especially concerning the |awers’ testinony —
apparently constitute clear and convi nci ng evidence. The majority
al so holds that the state trial court’s unexplained om ssion of

fi ndi ngs on evidence crucial to Quidry’s claim where the
W t nesses are apparently credible” brought into question whether
the state courts reached a reasonable decision “in light of the
evidence presented in the state court proceeding.” 28 U S . C
§ 2254(d)(2).

This is a close case on which reasonabl e federal judges
can differ in result. But the majority’s reasoning msses the
mar K. Qur evaluation under AEDPA is not of the quality of the
state courts’ reasoning process, but of the reasonabl eness of the
rel evant factual determ nations. If the state court’s findings
that Quidry did not express a desire to speak to his attorney and
that he was not msled by the detectives are unreasonable in |ight
of the attorneys’ testinony, then so be it, but the state courts’

failure to address the attorney testinony does not al one nmake the

fi ndi ngs unreasonabl e.
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The panel majority state over and over that their
decision is fact-bound, and we hope it is regarded as such. The
deci sive i nportance attached by the majority to the state courts’
sins of om ssion can hardly be reconciled with the precedent of
this court and the Suprene Court. Adhering to principles of
finality, comty and federalism we have held that the presunption
of correctness applies to explicit factual findings, Valdez v.
Cockrell, 274 F.3d 941, 947 & n.11 (5th Cr. 2001), and “to those
unarticulated findings which are necessary to the state court’s
conclusions of mxed |aw and fact.” Pondexter, 346 F.3d at 148.
Under AEDPA, federal courts reviewonly the state courts’ ultimte

deci sion, “not every jot of its reasoning.” Santellan v. Cockrell,

271 F.3d 190, 193-94 (5th Cr. 2001). The “parsing of the state
habeas court’s findings does not conformto the spirit or letter of
AEDPA' s [ § 2254(e)(1)] deferential standards.” Pondexter, 346 F. 3d
at 142. Finally, the en banc court has held that “[i]t seens cl ear
to us that a federal habeas court is authorized by Section 2254(d)
to review only a state court’s decision, and not the witten

opi ni on explaining that decision.” Neal v. Puckett, 286 F.3d 230,

246 (5th G r. 2002) (en banc).

Granting deference to state courts’ inplicit and explicit
hi storical factfindings predates AEDPA, noreover, and is in fact a
bedrock principle of federal habeas jurisprudence. See, e.q.,

Marshall v. Lonberger, 459 U S. 422, 433, 103 S. Ct. 843, 850

(1983) (Sixth Grcuit’s reassessnent of respondent’s state trial
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court testinony was inproper, whether undertaken because of state
court’s failure expressly to find credibility or out of federa
court’s desire to nake a de novo review of the weight of the

evidence); Lavallee v. Delle Rose, 410 U. S. 690, 93 S. . 1203

(1973) (because it was clear that the trial court would have
granted relief had it believed the defendant’s testinony, its
failure to do so was tantamount to an express finding against
credibility).

Viewed in light of this guiding precedent, the pane
majority’ s result may be justifiable, but the majority countenances
an untenabl e district court procedure that unjustifiably underm nes
the letter and spirit of AEDPA. It is unsurprising, then, that the
majority’s analytical reasoning is anonal ous. We respectfully

di ssent.
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