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RHESA HAVKI NS BARKSDALE, Circuit Judge:

In this 28 U S.C. 8§ 1292(b) interlocutory appeal, Ofshore
Specialty Fabricators, Inc. (OSFlI), challenges the denial of its
nmotions to dismss for |ack of subject matter jurisdiction and for

i nproper venue. See Fep. R Qv. P. 12(b)(1), (b)(3). Plaintiff



seanen are residents and citizens of the Philippines. Their
i nternational enploynment contracts at issue, controlled by the
Convention on the Recognition and Enforcenent of Foreign Arbitral
Awards, 10 June 1958, 21 U S T. 2517, T.1.A ' S. No. 6997, 330
UNT.S. 38, reprinted in 9 US CA 8 201 note (hereinafter,
Convention), require arbitration of plaintiffs’ Fair Labor
Standards Act clains, notw thstanding exceptions clainmed by
plaintiffs. (One clained exception is pursuant to a Louisiana
statute which expresses that State’s strong public policy against
forum selection clauses in enploynent contracts.) VACATED and
REMANDED.
| .

OSFI, a Loui si ana corporation, enployed Joselito Madriaga Li m
a Philippine resident and citizen, to work aboard the OSFI DB-1, a
foreign-flagged vessel whose hone port is Port Vila, Vanuatu. The
Phi | i ppi ne gover nnment requires foreign enployers or their agents to
enpl oy Filipino workers through the Philippine Overseas Enpl oynent
Adm ni stration (POEA), a departnent of the Mnistry of Labor and
Enpl oynent . The POEA-mandat ed enpl oynent contracts for seanen
incorporate the Philippine governnent’s Standard Terns and
Condi ti ons Governi ng the Enpl oynent of Filipino Seafarers On Board
Ccean- Goi ng Vessel s (Standard Terns).

Lims enploynent contract was executed through the PCEA and

subject to the Standard Terns. Those terns include dispute



resolution procedures, which require, inter alia, resolving
enpl oynent clainms through arbitration in the Philippines. Section
29 of the Standard Terns states:

In cases of clains and disputes arising from

this enploynent, the parties covered by a

col l ective bargai ning agreenent shall submt

the claim or dispute to the original and

exclusive jurisdiction of the voluntary

arbitrator or panel of arbitrators. I f the

parties are not covered by a collective

bar gai ni ng agreenent, the parties may at their

option submt the claimor dispute to either

the original and exclusive jurisdiction of the

Nati onal Labor Relations Conm ssion (NLRO),

pursuant to Republic Act (RA) 8042 otherw se

knowmn as the Mgrant Wrkers and Overseas

Filipinos Act of 1995 or to the original and

exclusive jurisdiction of the voluntary

arbitrators or panel of arbitrators...

Lim filed this action against OSFI in the United States
District Court for the Eastern District of Louisiana, claimng
violations of the mnimm wage and maximum hour (overtine)
requi renents of the Fair Labor Standards Act, 29 U S.C. 8§ 201 et
seq. (FLSA). See 29 U. S . C. 88§ 206, 207. Lims first amended
conplaint (before OSFI answered) nade this an opt-in collective
action, pursuant to 29 US. C § 216(b). Approxi mately 100
simlarly-situated Filipino seanen have opted in.

In its answer, and based on the Standard Ternms’ arbitration
clause, OSFI clained, inter alia, Jlack of subject matter
jurisdiction (Rule 12(b)(1)) and inproper venue (Rule 12(b)(3)).
OSFI noved to dismss, claimng: the Standard Terns require

arbitration in the Philippines; and the Convention, as inplenented
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at 9 U S C 8 201 et seq. as Chapter 2 of the Federal Arbitration
Act (FAA), requires district court enforcenent of the arbitration
cl ause. (Both the Philippines and the United States are
signatories to the Convention.)

Plaintiffs responded that, although our court had held the
Convention applies to seanen’s contracts, see Francisco v. STOLT
ACH EVEMENT MT, 293 F.3d 270, 273 (5th Cir.), cert. denied, 537
U.S. 1030 (2002), the decision was in error and the Convention
should not apply. Inthe alternative, plaintiffs asserted that the
arbitration clause is unenforceable for three reasons. First,
arbitration has never been required in seanen’s wage litigation.
Second, the arbitration clause is contrary to Louisiana public
policy agai nst a forumsel ection clause in an enpl oynent contract.
(An arbitration clause is a subset of a forum selection clause.
See Scherk v. Al berto-Culver Co., 417 U S. 506, 519 (1974).) And
third, the arbitration clause is invalid under the terns of the
Convention, because plaintiffs’ FLSA clains are rooted in United
States | aw and can not be resol ved through foreign arbitration.

The district court denied dismssal, holding the arbitration
clause violated Louisiana law, which signaled a strong public
policy against a forumsel ection clause in an enpl oynent contract
and rendered the clause unenforceable. Accordingly, the district
court stated it did not need to address the other two exceptions

advanced by plaintiffs.



OSFI noved for rehearing or, in the alternative, for the
district court to certify the jurisdiction and venue issues to this
court for interlocutory appeal, pursuant to 28 U S. C 8§ 1292(b).
The district court chose the latter and offered the foll ow ng
controlling questions for interlocutory appeal: (1) whether the
Convention or the Supremacy Clause of the United States
Constitution, Article VI, clause 2, requires enforcenent of the
arbitration agreenent in the enploynent contract; (2) if so,
whet her there is an exception, based on Louisiana s anti-forum
sel ection clause statute, LA Rev. STAT. ANN. § 23:921(A)(2) (2004);
(3) if the Louisiana statute is not preenpted, whether it applies
to the enploynent contract; and (4) if so, whether plaintiffs
agreed to, or ratified, the arbitration clause pursuant to the
exception in the Louisiana statute. Qur court granted OSFlI’s
notion to appeal.

1.

“As the text of 8§ 1292(b) indicates, appellate jurisdiction
applies to the order certified to the court of appeals, and i s not
tied to the particular question[s] formulated by the district
court.” Yamaha Mdtor Corp. v. Calhoun, 516 U S. 199, 205 (1996)
(enphasis in original). The above-noted questions presented in the
district court’s order assist in determning the propriety of the
ruling; but they fail to include the other two exceptions clained

in district court by plaintiffs, which are al so advanced here and



whi ch we address. (No authority need be cited for the rule that an
i ssue presented in district court, but not ruled on there, may be
raised on appeal in support of the ruling being challenged.)
OSFI " s nmet hod of invoking the Convention nust be addressed first,
however .
A

Plaintiffs seek relief because OSFI did not request the
district court to stay these proceedings and order arbitration.
OSFI responds that, based on the arbitration clause, it properly
moved to dismss, under Rules 12(b)(1) (lack of subject matter
jurisdiction) and 12(b)(3) (i nproper venue). As noted, foreign
arbitration clauses are deened a “subset of foreign forumsel ection
clauses in general”. Vimar Seguros y Reaseguros, S.A v. MV SKY
REEFER, 515 U.S. 528, 534 (1995). Therefore, analysis of foreign
forum selection clauses can be extended to foreign arbitration
cl auses. |d.

1

Qur court has noted, but declined to address, the “enignmatic
gquestion of whether notions to dismss on the basis of forum
sel ection clauses are properly brought as notions under FED. R Q.
P. 12(b)(1) [or] 12(b)(3) ....” Haynsworth v. The Corporation, 121
F. 3d 956, 961 (5th Gr. 1997), cert. denied, 523 U. S. 1072 (1998).
In any event, our court has treated a notion to dism ss based on a

forum selection clause as properly brought under Rule 12(b)(3)



(i mproper venue). Albany Ins. Co. v. Al nacenadora Sonmex, S. A, 5
F.3d 907, 909 & n.3 (5th Gr. 1993). We have also affirned,
W t hout comrent on procedural posture, a district court’s granting
a Rule 12(b)(3) notion to dismss based on a forum selection
clause. Mtsui & Co. (USA), Inc. v. Mra MV, 111 F. 3d 33, 37 (5th
Cr. 1997). And, other circuits agree that a notion to dismss
based on an arbitration or forum selection clause is proper under
Rule 12(b)(3). See Continental Ins. Co. v. Polish S.S. Co., 346
F.3d 281, 282 (2d Cr. 2003) (affirmng Rule 12(b)(3) dism ssal in
favor of foreign arbitration); Lipcon v. Underwiters at Lloyd' s,
London, 148 F.3d 1285, 1290 (1ith Gr. 1998), cert. denied, 525
U. S 1093 (1999) (notion to dism ss based on forumsel ection cl ause
ininternational agreenent should be brought under Rule 12(b)(3));
Argueta v. Banco Mexicano, S. A, 87 F.3d 320, 324 (9th Gr. 1996)
(Rule 12(b)(3) notion proper nethod to invoke forum selection
clause); Frietsch v. Refco, Inc., 56 F.3d 825, 830 (7th Gr. 1995)
(sane).

Al though circuits are split on the issue of whether Rule
12(b) (1) or 12(b)(3) is the proper notion for seeking dismssal
based on a forum selection or arbitration clause, see 5B WRGHT &
M LLER, FEDERAL PRACTICE & PROCEDURE, 8§ 1352 (3d ed. 2004), neither side
has substantively briefed the nerits of the question. Because our

court has accepted Rule 12(b)(3) as a proper nethod for seeking



di sm ssal based on a forum selection clause, we need not decide
whet her a Rule 12(b) (1) notion would be appropriate.
2.

Cl ai m ng a right to trial to determne whether they are
required to arbitrate, plaintiffs rely on 9 US.C. §8 4 (allow ng
“[a] party aggrieved by the alleged failure, neglect, or refusal of
another to arbitrate under a witten agreenent for arbitration” to
petition district court to direct arbitration). Plaintiffs do not
explain how this statute applies. Because the issue is not
adequately briefed, we decline to address it. See United States v.
Thames, 214 F. 3d 608, 611 n.3 (5th Gr. 2000); see also FED. R APP.
P. 28(a)(9) (A

B

Accordingly, we turn to the order under review. W need only
address two issues because (1) the Convention and the Suprenacy
Cl ause require enforcenent of the arbitration clause; and (2) there
IS no exception to that requirenent based on any one of the three
advanced by plaintiffs, including Louisiana s anti-forumselection-
cl ause statute.

1

The Supremacy C ause provides that laws and treaties arising
under the Constitution “shall be the suprene Law of the Land; and
the Judges in every State shall be bound thereby....” U S. ConsT.

art. VI, cl. 2. It goes without saying that, upon the United States



signing a treaty and Congress adopting enabling |egislation, the
treaty becones the suprene |aw of the land. E.g., Sedco, Inc. v.
Petrol eos Mexi canos Mexican Nat. QI Co., 767 F.2d 1140, 1145 (5th
Cir. 1985). It also goes wi thout saying that whether the Suprenacy
Cl ause and the Convention require enforcenent of the arbitration
clause is a question of |aw, revi ewed de novo. E.g., Wtty v. Delta
Air Lines, Inc., 366 F.3d 380, 382 (5th Gr. 2004).

In 1970, Congress enacted the Convention’s enabling
| egislation, 9 U S.C. 88 201-208 (Convention Act). E.g. Scherk, 417
U S at 520 n.15. If an international arbitration clause falls
under the Convention Act, “the Convention requires district courts
to order arbitration”. Sedco, 767 F.2d at 1145; see also 9 U S.C
8§ 201 (“The Convention ... shall be enforced in United States courts

).

The Convention applies to international arbitration clauses
when “(1) there is an agreenent inwitingto arbitrate the dispute,
(2) the agreenent provides for arbitration in the territory of a
Convention signatory, (3) the agreenent arises out of a commerci al
|l egal relationship, and (4) a party to the agreenent is not an
American citizen”. Francisco, 293 F.3d at 273 (enphasi s added); see
also 9 U.S.C. § 202 (listing sane requirenents). |In Francisco, our
court considered a Filipino seanman’s enpl oynent contract identical
to the one at issue and clarified that such contracts “arise[] out

of a commercial |egal relationship”. 293 F.3d at 273. Thus,



plaintiffs’ contracts are controlled by the Convention: the
contracts are in witing; they require arbitration in the
Philippines, a signhatory to the Convention; they describe a
“contractual legal relationship”; and plaintiffs are not Anmerican
citizens. (Plaintiffs seek reconsideration of our court’s hol ding
in Francisco that the Convention applies to seanen’ s enpl oynent
contracts. Barring a change of law, “[i]t has | ong been a rul e of
this court that no panel of this circuit can overrule a decision
previ ously made by another”. Legros v. Panther Servs. Goup, Inc.,
863 F.2d 345, 349 (5th Cir. 1988).)

Because the United States is a signatory to the Conventi on, and
Congress enacted enabling | egislation, the Convention is applicable
as federal lawin this case. Further, unless there is an exception,
as di scussed bel ow, the Convention requires the arbitration clause
in plaintiffs’ enploynent contracts be honored.

2.

Accordingly, we turn to whether there is an exception to the
Convention’s nmandate that the enploynent clains in question be
arbitrated according to the Standard Terns. O course, whether a
forum selection or arbitration clause is enforceable is a question
of law reviewed de novo. E. g., Mtsui, 111 F.3d at 35. Likew se,
gquestions of preenption are reviewed de novo. E. g., Wtty, 366 F. 3d

at 382.
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OSFI maintains the Standard Terns’ arbitration clause applies
W t hout exception to plaintiffs’ clains. Plaintiffs dispute that
on three bases. They maintain: (1) the clause is unreasonable, and
therefore invalid, under the test announced in M S Brenen v. Zapata
O f-Shore Co., 407 U.S. 1, 15 (1972) (forum selection clause valid
unl ess contravenes strong public policy), because the Louisiana
statute evinces a strong public policy against arbitration cl auses
in enploynent contracts; (2) the arbitration clause is invalid
because arbitration is not warranted in seanen’s wage litigation;
and (3) their FLSA clains are not arbitrable, so the Convention, by
its own terns, does not apply.

a.

Unli ke the Convention, Louisiana |aw prohibits enpl oyers’ use
of choice of forum and choice of Ilaw clauses in enploynment
contracts:

The provisions of every enploynent contract or
agreenent, or provisions thereof, by which any
foreign or donestic enployer or any other
person or entity includes a choice of forum
cl ause or choice of | aw clause in an enpl oyee’s
contract of enploynent or coll ective bargaining
agreenent, or attenpts to enforce either a
choi ce of forum clause or choice of |aw cl ause
inany civil or admnistrative action involving
an enpl oyee, shall be null and void ...
LA. Rev. STAT. § 23:921(A)(2). Again, the Supremacy C ause decl ares

that federal |aw “shall be the suprene Law of the Land [,] ... any

Thing in the Constitution or Laws of any State to the Contrary
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notw t hst andi ng”. US Const. art. VI, cl. 2 (enphasis added).
“Where [state] laws conflict with a treaty, they nust bow to the
superior federal policy.” Zschernig v. Mller, 389 US. 429, 441
(1968) (enphasi s added).

i

OSFI maintains the Convention preenpts Louisiana |aw It
anal ogi zes that preenpti on question to those presented i n Sout hl and
Corp. v. Keating, 465 U. S. 1 (1984), and OPE International, L.P. v.
Chet Morrison Contractors, Inc., 258 F.3d 443 (5th Cr. 2001).

Southland held 8§ 2 of the FAA which declares arbitration
clauses in Anmerican contracts “shall be valid, irrevocable, and
enforceabl e”, preenpted a California statute forbidding arbitration
of disputes arising frominterstate contracts between franchisors
and franchisees. 465 U. S. at 10. OPE International held the FAA
preenpted a Louisiana statute forbidding arbitration of contracts
for public and private works when one party was |ocated, and the
wor k was done, in Louisiana. 258 F.3d at 447.

OSFI relies properly on Southland and OPE. “In substance, the
Convention replicates the Federal Arbitration Act.” Sedco, 767 F. 2d
at 1146. Both statutes apply to enploynent contracts in general.
See Circuit Cty Stores, Inc. v. Adans, 532 U S 105, 109 (2001)
(FAA applies to enploynent contracts other than seanen’s and

transportation workers’ contracts as exenpted by 8§ 1); Francisco,
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293 F.3d at 273 (Convention applies to seanen’s enploynent
contracts).

Southland noted that, in the FAA, Congress “declared a
national policy favoring arbitration and wthdrew the power of the
states to require a judicial forum for the resolution of clains
which the contracting parties agreed to resolve by arbitration”.
465 U. S. at 10 (enphasis added). The Louisiana anti-forum
sel ection-cl ause statute conflicts directly with the Convention’s
mandate to enforce arbitration cl auses. Applying a strai ghtforward
preenption analysis, the Convention, as the “suprene Law of the
Land”, preenpts the directly conflicting Louisiana statute, unless,
as plaintiffs claim it satisfies an exception to the Conventi on.

ii.

According to plaintiffs, the arbitration clause should not be
enforced because it is contrary to strong Loui siana public policy.
The Suprene Court has held forumsel ection clauses in international
contracts are “prinma facie valid” and should be upheld absent a
cl ear show ng of wunreasonabl eness, unjustness, overreaching, or
fraud. Brenmen, 407 U. S. at 10, 15. Brenen held a choice of forum
cl ause may be unreasonable when “enforcenent would contravene a
strong public policy of the forumin which suit is brought, whether
decl ared by statute or by judicial decision”. |Id. at 15 (enphasis
added). The Convention mrrors this policy concern by allowing a

court charged with enforcing an arbitral award to refuse enforcenent
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if “[t]he recognition or enforcenent of the award woul d be contrary
to the public policy of that country”. Convention, art. V, 8 2(b)
(enphasi s added).

Forumis broadly defined as “[a] court or other judicial body;
a place of jurisdiction”. BLAK S LAWD CcCTIONARY (8th ed. 2004). In
perform ng the i nstant Brenen reasonabl eness anal ysi s, an underlyi ng
issue is which forum—- the United States or Louisiana — is relevant
for purposes of the test. As they didin district court, plaintiffs
assune Louisiana is the relevant forum The district court agreed,
noting that, although plaintiffs raised clains under a federa
statute (FLSA) in federal court, they could have brought themin
state court. It ruled: “The fortuity (for defendant) of plaintiffs
electing to bring their clains in federal court should not exenpt
def endant fromLouisiana |l aws intended to apply to enployers inthis
state”. Limv. Ofshore Specialty Fabricators, Inc., No. 02-2126
(E.D. La. 28 January 2003)(order denying notions to dismss)
(enphasi s added).

On the other hand, it is quite understandable that the
Convention and its enabling act inply that the forum at issue is
national, rather than |ocal. Cf. Convention, art. V, 8 2 (a)
(allowing a country to refuse enforcenent of an arbitral award if
the award violates the country's public policy); 9 US.C. § 205
(giving federal courts jurisdiction over cases to which the

Convention applies, regardl ess of anbunt in controversy). Likew se,
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the Convention envisions the applicable forumto be the signatory
country, not individual states withinit. See Convention, art. Xl,

8 (a) (clarifying that the obligations of a signatory with a federal

governnent are the sane as those of a sighatory that is a unitary
state). Further, for obvious reasons, when analyzing the
reasonabl eness of a choice of forum clause in an internationa

contract, courts do not ignore federal law and policy. See Afram
Carriers, Inc. v. Meykens, 145 F. 3d 298, 302-03 (5th Cr. 1998),

cert. denied, 525 U S. 1141 (1999); Lipcon, 148 F.3d at 1298-99;

Dahiya v. Talmidge Int’l, Ltd., 371 F.3d 207, 220 (5th Gir. 2004)
(DeMoss, J., dissenting).

Because plaintiffs brought FLSA clains in federal court, and
the contested clause nandates arbitration in a foreign country (as
opposed to a State), the relevant forum is arguably the United
States, a signatory to the Convention. On this record, including
plaintiffs’ not being residents of Louisiana, as discussed infra,
we need not decide whether the United States is the rel evant forum
Accordingly, we wll consider both United States and Louisiana
public policy in our Brenmen reasonabl eness anal ysis.

(a)

Plaintiffs contend the arbitration clause is unenforceable in
the light of Louisiana’s strong public policy against choice of
forum cl auses, as evidenced both by the above-quoted statute, LA

Rev. StAaT. 8§ 23:921(A)(2), and by judicial decision, Sawi cki v. K/'S
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STAVANGER PRI NCE, 802 So. 2d 598 (La. 2002). OSFl relies on the
dissent in Dahiya to support its response that Louisiana public
policy against a choice of forum clause (arbitration clause) in
enpl oynent contracts does not outweigh the federal policy of
enforcing international arbitration clauses.

For obvious reasons, a party opposing, on public policy
grounds, enforcenment of an international arbitration clause mnust
nmeet a “heavy burden of proof”. Brenen, 407 U S. at 17. “[T]here
is astrong presunption in favor of arbitration and a party seeking
to invalidate an arbitration agreenent bears the burden of
establishingits invalidity”. Carter v. Countrywi de Credit |ndus.,
Inc., 362 F.3d 294, 297 (5th Cr. 2004) (citing Glner v.
| nt er st at e/ Johnson Lane Corp., 500 U. S. 20, 26 (1991)).

The above-quoted 8 23:921(A)(2) of the Louisiana Labor and
Wor ker’ s Conpensation Code, enacted in 1999, prohibits choice of
forum or choice of law clauses in all enploynent contracts.
Sawi cki, 802 So. 2d at 603. Section 23:921(A)(2) is a subsection
of a statute concerning restraints on business; the Louisiana
Suprene Court has held generally that the statute denonstrates
“strong Loui si ana public policy concerning forumsel ection cl auses”.
| d. at 603. Accordingly, as plaintiffs note, both Loui siana statute
and judicial decision evince a policy against enforcenent of

arbitration clauses in enploynent contracts.
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(b)
As has been done for the contrary Loui siana public policy, the
f eder al public policy favoring donestic and international
arbitration agreenents has been declared by both statute and
judicial decision. Repeatedly, Congress has endorsed arbitration
cl auses, first through passage of the FAA and then t hrough adoption
of the Convention and inplenentation of the Convention Act.
Li kewi se, federal courts have supported this strong policy in favor
of arbitration. “ITQuestions of arbitrability nust be addressed
with a healthy regard for the federal policy favoring arbitration.”
Glnmer, 500 U S at 26. In the context of the Convention, the
Suprene Court hel d:
[ CJoncerns of international comty, respect for
the capacities of foreign and transnational
tribunals, and sensitivity to the need of the
i nt ernati onal conmmer ci al system for
predictability in the resolution of disputes
require that we enforce the parties’
[arbitration] agreenent, even assumng that a

contrary result would be forthcomng in a
donesti c context.

M t subi shi Motors Corp. v. Soler Chrysler-Plynmouth, Inc., 473 U S
614, 629 (1985) (enphasis added); see al so Scherk, 417 U S. at 520
n. 15. More specifically, federal courts have endorsed federa
arbitration policy by applying the Convention to seanen’s enpl oynent

contracts. See Francisco, 293 F.3d at 274; Bautista v. Star

Crui ses, 396 F.3d 1289, 1300 (11th G r. 2005).
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In addition, in weighing these conpeting policy concerns, it
must be noted that plaintiffs’ enploynent contracts do not present
the inequities the Louisiana statute was crafted to prevent. That
statute seeks to protect Louisiana citizen-enployees from being
subjected to litigation in a foreign forum under |aws w th which
they are not famliar and before a foreign body. See Testinony of
Representative Jackson, Oficial Mnutes of Louisiana Senate
Comm ttee on Labor and Industrial Relations, Hearing on Senate Bill
915 (22 April 1999). Plaintiffs are Philippine residents and
citizens. Their enploynent contracts do not require themto bring
clains in a foreign forum but instead require OSFI to submt to
arbitration in plaintiffs’ hone country, before plaintiffs’
countrynen

In sum on this record, given the strong federal policy in
favor of international arbitration agreenents in general, and the
application of the Convention to seanen’s enploynent contracts in
particular, the overall balance of public policy concerns favors
enforcing the arbitration agreenents. Plaintiffs do not neet the
“hi gh burden of proof” necessary to show public policy renders the

arbitration clause unreasonabl e.

For the second <clained exception, plaintiffs mintain
“[alrbitration has never been required in seanmen’s wage litigation”

and cl auses requiring such arbitration are invalid. They cite U S
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Bulk Carriers, Inc. v. Arguelles, 400 U S 351, 357 (1971), which
applied 8 301 of the Labor Managenent Relations Act, 29 U S. C 8§
185 (LMRA) (providing federal renmedy to enforce grievance and
arbitration provisions of collective bargaining agreenents).
Arguel l es held § 301 did not deprive seanen of their right to assert
in federal court wage clains arising under 46 U . S.C. §8 596 (now 46
U S. C 8 10313) (controlling seanen’s individual wage cl ai ns agai nst
enpl oyer) . | d. For the following reasons, Arguelles is
di sti ngui shabl e.

First, the clains in Arguelles addressed seanen’s judicial
remedi es for denial of contractual wages. 1d. at 354. Plaintiffs
do not claim they were not paid according to their contract;
instead, they nake clains under the FLSA for extra-contractual
wages. Also at issue in Arguelles was the duty to follow the
col |l ective bargai ning grievance procedure under the LMRA a statute
and procedure absent here. Finally, while the Arguelles court
refused to hold § 301 of the LMRA replaced access to courts, the
Court did not declare seanen’s wages conclusively exenpt from
arbitration in all situations. ld. at 356 (seanen may, if they
choose, “use the processes of grievance and arbitration”).

C.

Plaintiffs’ final clainmed exceptionis that the Convention does

not conpel arbitration of their FLSA cl ains because they are not

subject to arbitration. OSFlI reserves the question of whether the
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FLSA applies to plaintiffs’ clains, but contends that, in any event,
they are subject to arbitration.
Article Il of the Convention states: “Each Contracting State

shall recognize an agreenent in witing under which the parties

undertake to submt to arbitration ... concerning a subject matter
capable of settlenent by arbitration”; and “[t]he court of a
Contracting State ... shall, at the request of one of the parties,

refer the parties to arbitration, unless it finds that the said
agreenent is ... incapable of being perfornmed”. Convention, art.
1, 88 1, 3 (enphasis added). Article V states: “Recognition and
enforcenent of an arbitral award may also be refused if the
conpetent authority in the country where recognition and enf or cenent
is sought finds that: (a) the subject matter of the difference is
not capable of settlenent by arbitration under the law of that
country”. Convention, art. V, 8 2 (enphasis added).

As noted, “individuals seeking to avoid the enforcenent of an
arbitration agreenent face a high bar”, even when the clains at
i ssue are statutory. Carter, 362 F.3d at 297. In Glner, the
Suprene Court held federal statutory clains are subject to
arbitration unless the party resisting arbitration can show
“Congress intended to preclude a waiver of a judicial forunt for
resolution of the clains. 500 U S. at 26. “If such an intention
exists, it will be discoverable in the text of the [statute], its

| egislative history, or an ‘inherent conflict’ between arbitration
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and the [statute’s] underlying purposes.” 1|d. The FLSA does not
preclude arbitration by its terns or legislative history. Carter,
362 F.3d at 297. Therefore, plaintiffs nust denonstrate an
“Inherent conflict” between arbitration and the purposes underlying
the FLSA. Gl ner, 500 U S at 26.

| nst ead of addressing “inherent conflict” directly, plaintiffs
mai ntain arbitration “serves no purpose” because their FLSA clains
are “rooted in United States |law [and] are incapable of resol ution
by foreign arbitration”. Wt hout deciding whether plaintiffs’
clains are subject to the FLSA, see Haynsworth, 121 F.3d at 966, we
note that the NLRC, the Philippine body charged with arbitrating
enpl oynent clains under Standard Terns 8§ 29, is statutorily
enpowered to have “original and exclusive jurisdiction to hear and
decide ... the <clains arising out of an enployer-enployee
relationship or by virtue of any |l aw or contract involving Filipino
wor kers for overseas depl oynent including clains for actual, noral,
exenpl ary and ot her forns of danmages”. M grant Wrkers and Over seas
Filipino Act of 1995 Republic Act 8042, § 10 (2004) (Phil.)
(emphasi s added) , avail abl e at
http://ww. poea. gov. ph/ htm /ra8042. ht m . There is no reason to
conclude the NLRC could not consider an action arising under the

FLSA, if that statute applies to plaintiffs’ clains.
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For the foregoi ng reasons, the dism ssal -denial is VACATED and
this matter is REMANDED to district court for further proceedings
consistent with this opinion.

VACATED and REMANDED
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