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Li berty Mitual Insurance Co. (“Liberty Mitual”) sued the
def endants, nenbers of the Louisiana |Insurance Rating Conmm ssion
(“LIRC), arguing that the rates for workers’ conpensation
i nsurance set by the LIRC over a period of several years were
confiscatory. Li berty Miutual argues that these rates thus
constitute an inpermssible taking wthout conpensation in

violation of the Fifth Arendnent as incorporated by the Fourteenth.



The district court dismssed Liberty Mitual’s clains sua sponte
based on its determ nations that Liberty Mitual’s clains were not
ri pe and were precluded fromever ripening. W affirm
FACTS AND PROCEDURAL BACKGROUND

Li berty Mutual provides various types of i nsurance coverage in
Loui si ana, includi ng workers’ conpensation i nsurance policies. The
rates for workers’ conpensation insurance are set by the LIRC. At
one point in time, Louisiana divided the market for workers’
conpensation insurance into a voluntary market and an involuntary
market, the latter of which is conprised of consunmers who cannot
obtain insurance in the voluntary market. Insurers were required
to serve the involuntary market as well as the voluntary market.

Li berty Mutual argues that, from 1985 to 1992, the LIRC set
rates in both the voluntary and i nvoluntary markets so lowthat, in
conbi nation, they were confiscatory and thus constituted a taking
by the state. Louisiana |aw provides for an appeal process from
decisions of the LIRC, which consists of adm nistrative hearings
followed by judicial review Liberty Mitual did not utilize these
procedures except with respect to the year 1989. Regardi ng the
1989 rates, Liberty Mitual utilized these procedures to seek a
prospective rate increase in the voluntary nmarket only. The state
courts did not give Liberty Mutual therelief it requested but |eft
Li berty Mutual free to apply for arate increase in the involuntary

mar ket; Liberty Miutual did not do so.



Bypassing the admnistrative and judicial renedies nade
avai l abl e by Louisiana law, Liberty Miutual filed suit in federa
district court on January 6, 1993, alleging that Louisiana had
taken Liberty Mitual’s property wthout just conpensation in
violation of the Fifth Amendnment. The district court decided to
allow sonme I|imted discovery, and the defendants filed an
interlocutory appeal of that discovery ruling. A panel of this
court then dismssed Liberty Mitual’s taking claim as unripe,
noting that in WIIliamson County Regional Planning Conmin v.
Ham | ton Bank, 473 U. S. 172 (1985), the Suprene Court held that a
takings claim against a state did not ripen until (1) the
adm ni strative body rendered a final decision and (2) the owner had
resorted to state judicial renmedies for just conpensation. Liberty
Mutual Ins. Co. v. Louisiana Dept. of Ins., 62 F.3d 115, 117 (5"
Cir. 1995). The panel stated that “it is an open question whet her
Loui siana provides a conpensation renedy for the kind of
deprivation alleged here, and Liberty Mitual should have first
posed the question to the state courts before bringing it here.”
ld. at 117-18. The panel further held that “[t]his reasoning
applies equally to the one order for which Liberty Mitual sought
judicial review in the Louisiana state courts [the appeal of the
1989 voluntary nmarket rate]. That claim rested on the takings
cl ause and sought prospective relief only in the voluntary market

and only in the formof a rate increase, not danages.” 1d. at 118.



The panel thus renmanded the action to the district court wth
instructions to dism ss the takings claimas unripe.

Li berty Mutual had also filed a state court action in 1993
all eging a taking without just conpensation, but Liberty Miutual had
w thhel d service of the state court petition. After the federal
case was di sm ssed, Liberty Mutual then filed an “Anended, Restated
and Superseding Petition” in the lawsuit in Louisiana state court.
The trial court dism ssed the suit, and the Louisiana First Crcuit
Court of Appeal affirned. Li berty Mutual Ins. Co. v. Louisiana
Ins. Rating Conmin, 713 So.2d 1250 (La. App. 1t Cr. 1998). The
court noted that Louisiana |law generally recognizes a cause of
action for inverse condemmation. |d. at 1253. But because Liberty
Mut ual had not exercised the adm nistrative and judicial review

renmedi es provided insurers by Louisiana statute,! the court rul ed

!'Like this court’s 1995 opinion dismissing Liberty Muitual’s
clains, the Louisiana appellate court did not find a neani ngful
di stinction between the 1989 year, in which Liberty Mitual
utilized the statutory procedures to seek injunctive relief in
the voluntary market only, and the other years in which Liberty
Mut ual took no action to avail itself of those statutory
procedures. 713 So.2d at 1254-55. The court reasoned:

“[T]his court determ ned that Liberty Mitual’s
remedy appeared to lie in applying for a rate
increase in the involuntary market sufficient to
make its participation in the involuntary market
profitable. Liberty Miutual nade no such request
for 1989. Thus, we |ikew se conclude that no
cause of action ever accrued to Liberty Miutual for
conpensati on based on allegedly confiscatory rates
of return resulting fromartificially lowrates in
the involuntary market for 1989.”



that no cause of action had accrued to Liberty Mitual; thus, the
state appellate court did not answer the nore specific question of
whet her an insurance conpany could sue for nonetary danages
stemming from alleged confiscatory rates. ld. at 1253-55. The
Loui si ana Suprene Court denied wits. Liberty Mut. Ins. Co. v. La.
Ins. Rating Commin, 728 So.2d 396 (La. 1998).

After its state court action was dismssed wthout an
exam nation of the nmerits of its claim Liberty Miutual again filed
suit in federal district court re-asserting its takings claim The
district court raised the issue of ripeness sua sponte and
concl uded that Liberty Miutual’'s takings claimwas still not ripe.?
The district court reasoned that Liberty Mtual never net the
second requirenent for a ripe takings clai munder WIIlianson County
because Liberty Mutual failed to use available state procedures to

seek conpensati on. And, the district court further reasoned,

| d. Because Liberty Mutual’s clains, as articulated to this
panel, hinge on the allegedly confiscatory effect created by the
conbi nation of the voluntary market rate and the involuntary

mar ket rate, we agree that Liberty Miutual’s failure to utilize
Loui siana statutory procedures for challenging the 1989
involuntary market rate puts its claimas to that year on the
sane footing as its clains regarding the other years in question.

2The district court had earlier granted the defendants’
motion to dismss or alternatively for summary judgnent but never
provi ded reasons for its decision. W remanded this case to the
district court for the limted purpose of permtting that court
to assign reasons for its decision. Liberty Miutual Ins. Co. v.
Brown, No. 03-30558, 2004 U.S. App. LEXIS 1629 (5'" Cir. Feb. 3,
2004). On remand, the district court raised the issue of
ri peness sua sponte.



because Li berty Mutual has since allowed the statute of limtations
on its state renedies to expire, Liberty Mitual permanently
prevented the clainm from ever ripening. The district court
therefore dismssed Liberty Mitual’s <clains for lack of
jurisdiction. VLiberty Miutual tinely appeal ed.
ANALYSI S

We review a district court’s decision to dismss for |ack of
jurisdiction de novo. Vogt v. Bd. of Coonmirs of the Ol eans Levee
Dist., 294 F.3d 684, 688 (5'" Gr. 2002). The defendants, of
course, argue that the reasoning and the result reached by the
district court are correct. Liberty Miutual conversely argues that
its claimis ripe when properly analyzed under the WIIlianson
County franmeworKk.
Taki ngs Cl ai m Prerequi sites

As noted above, in WIlianson County the Suprene Court held
that a takings claimagainst a state was not ripe until (1) “the
governnent entity charged with inplenmenting the regul ati ons has
reached a final decision,” 472 U S. at 186, and (2) the plaintiff
“seek[s] conpensation through the procedures the State has provided
for doing so.” 1d. at 194. In WIIlianmson County, the plaintiff
owned property in Tennessee, and a regional planning conm ssion
di sapproved of sone of the plaintiff’s devel opnent plans. 473 U. S.
at 181. The plaintiff then filed suit in federal district court,

alleging a taking w thout just conpensation. ld. at 182. The



Suprene Court concl uded that the clai mwas not ri pe because (1) the
plaintiff had not yet obtained a final decision fromthe comm ssion
by asking the conm ssion for a variance fromthe applicable zoning
requi renents, id. at 187-88, and (2) the plaintiff did not seek
conpensation through the procedures provided by Tennessee. 1d. at
194. The Suprene Court noted that the exhaustion of adm nistrative
remedies i s generally not required before a section 1983 acti on may
be pursued in federal court and clarified that its ripeness
requi renents for a takings claimwere not contrary to that general
rule, id. at 192, as discussed bel ow.
The Fi nal Deci sion Requirenent

Under its analysis of the first ripeness requirenent,
obtaining a final decision from the governnental entity
i npl ementing the regul ations, the Wl Ilianson County Court expl ai ned
that this federal finality requirenment did not require the
plaintiff to exhaust admnistrative renedies by utilizing
admnistrative and judicial procedures to review the adverse
decision but only required the plaintiff to obtain a final answer
fromthe initial decision-maker. 1d. at 192-93. Thus, while a
takings plaintiff nmust obtain a final decision fromthe decision-
meking entity and nust avail itself of state procedures for
obt ai ni ng conpensati on before the federal takings claimripens (for
i nstance, by filing an inverse condemation | awsuit as required by

the Suprene Court in WIIlianson County), the exhaustion of



admnistrative renedies at the state level is not an independent
and separate requirenent for a takings claimto be considered ripe
under federal |aw

Based on this principle, Liberty Mutual argues that it was not
required to utilize the Louisiana statutory procedures providing
for admnistrative and judicial reviewand that its claimis ripe.
While, as the district court concluded, Liberty Mitual appears to
have satisfied the final decision requirenent, Liberty Mitual nust
al so establish that it sought conpensation through the procedures
provi ded by Louisiana in order for its federal takings claimto be
ripe.
The Requirenent that Adequate State Procedures for Obtaining
Conpensation be Utilized

In this case Liberty Mitual’s failure to avail itself of
Loui siana’s statutory procedures providing for adm nistrative and
judicial review prevented it from neeting the second WIIianson
County requi renent. Again, accordingto WIIlianson County’s second
ri peness prerequisite, the plaintiff nust avail hinself of
procedures the state has provided for seeking conpensation. 473
U S at 194. “[I]f a state provides an adequate procedure for
seeking just conpensation, the property owner cannot claim a
violation of the Just Conpensation Clause until it has used the
procedure and been denied just conpensation.” 1d. at 195. The

Court agai n distingui shed Tennessee’s procedures for review of the



comm ssion’s actions, which the Court did not require, from
Tennessee’ s provision for inverse condemati on actions, which the
Court noted that the plaintiff had not shown to be unavail able or
i nadequate. 1d. at 196. Liberty Miutual thus argues that it was
not required to utilize Louisiana’ s statutory procedures for
admnistrative and judicial review. And, again, Liberty Miutual is
correct that the exhaustion of state adm ni strative renedi es i s not
an i ndependent federal |lawprerequisite to a federal takings claim

Here, however, according to Louisiana state |aw, Liberty
Mutual’s decision to bypass Louisiana statutory procedures
providing for adm nistrative review and judicial review prevented
Loui siana courts from examning the nerits of Liberty Mitual’s
claim in an inverse condemnation action. The Louisiana First
Circuit Court of Appeals found that no inverse condemmati on cause
of action could accrue to Liberty Mitual under Louisiana |aw
because of Liberty Mitual’s failure to pursue its statutory
remedi es of admnistrative and judicial reviewbefore filing suit,
consistent with Louisiana’ s general rule requiring exhaustion of

state adm nistrative renedies.® 1d. at 1253. As Liberty Mitua

® Liberty Mutual argues that Louisiana nisconstrued
Wl lianmson County in determning that the inverse condemati on
action was unripe for state court purposes. But a review of the
Loui siana court’s opinion reveals that it did not purport to
directly apply WIllianmson County. Instead, the court was sinply
anal ogi zing the Louisiana |law requirenent that the plaintiff
avail itself of state statutory renedies before filing an inverse
condemation suit to Wllianmson County’s requirenent that the
plaintiff utilize state procedures for obtaining conpensation

9



failed to present its inverse condemnation action to the state
court in a posture such that the state court could rule on the
merits of Liberty Miutual’s claim Liberty Mutual failed to utilize
the available state procedures for obtaining conpensation. Cf.
Pascoag Reservoir & Dam L.L.C v. Rhode Island, 337 F. 3d 87, 90-94
(1st Gr. 2003) (holding that Pascoag forfeited its federal takings
claim by failing to tinely state a cause of action in state court;
Pascoag had all eged an i nverse condemmation claimin state court,

then voluntarily dism ssed that claim and the Rhode | sl and Suprene

before bringing a federal takings claim 713 So.2d at 1254.

The court based its holding on the “general rule” of
Loui siana law that “a person aggrieved by the action of a state
agency nust exhaust all adm nistrative renedi es before being
entitled to judicial review” 1d.; accord Polk v. State,
Departnent of Transportation and Devel opnent, 538 So.2d 239, 250
(La. 1989). The court explained this requirenent by stating that
“[t]he rationale behind this requirenent is that matters of
agency expertise should be first addressed by the adm nistrative
tribunals created by the legislature to address those issues.”
ld.; see also Polk, 538 So.2d at 250. Citing the Louisiana
Suprene Court in Polk, 538 So.2d at 250, the court further
expl ained: “Part of the function of the exhaustion doctrine is to
gi ve the agency whose decision is under attack an opportunity to
review, supplenent and, if necessary, correct its decision.” 713
So. 2d at 1254.

The court al so pointed out that “Liberty Miutual took no
action to present this issue for judicial review and therefore,
the courts were not given the opportunity to nodify or reverse
the allegedly unreasonably lowrates.” 1d. A review of the
court’s rationale for applying the Louisiana | aw requirenent that
Li berty Mutual utilize avail able state statutory procedures
before filing suit reveals that the court’s enforcenent of this
requi renent was based on deference to the Louisiana | egislature
and the statutory procedure for judicial review. The court did
not purport to apply a federal |aw requirenment enunciated in
Wl lianmson County but instead sinply cited that case based on the
anal ogous “principles” considered in that case. 713 So.2d at
1254.

10



Court subsequently stated in dicta that the claimwas tine-barred);
Ganble v. Eau Claire County, 5 F.3d 285, 286 (7" Cr. 1993)
(holding that the plaintiff had forfeited her federal rights when
she waited too long to file an inverse condemmation claimin state
court and her state judicial review proceeding was di sm ssed for
failure of service).

Any other rule would allow plaintiffs to circunvent state
court by failing to conply with state procedural requirenents for
bringing i nverse condemation cl ai ns, thereby nullifying WIIlianson
County’s requirenent that the plaintiff avail itself of the
avail able state procedures for obtaining conpensation. Cf
Pascoag, 337 F.3d at 93 (concluding that if the failure to bring a
state inverse condemation claimcould be excused sinply because
that claim was tine-barred, the exception “would swallow the
general rule of state renedy exhaustion”). Moreover, this does not
conflict wth the WIIlianson County Court’s discussion of
adm ni strative exhaustion, as it does not inpose a requirenent of
adm ni strative exhaustion under federal [|aw If a plaintiff is
able to have the nerits of its claim considered in state court
W thout first having to exhaust adm nistrative renedies, then no
adm ni strative exhaustion is required for the takings claimto be
considered ripe in federal court. Here, however, because Loui siana
does require the potential plaintiff to utilize Louisiana's

statutory provisions providing for admnistrative and judicial

11



review prior to bringing an inverse condemation action in state
court, Liberty Mutual was required to follow these procedures to
conply with the second prong of the WIllianmson County test.

To excuse its failure to conply with WIllianmson County’s
second requirenent, Liberty Miutual nust show that available state
procedures were inadequate or wunavailable at the tinme of the
taking. WIllianmson County, 473 U S. at 196-97. Liberty Mitual has
not argued that the state procedures were i nadequate or unavail abl e
at the tinme of the taking. And the fact that Liberty Mitual’s
i nverse condemation claimis currently barred because of Liberty
Mutual’s failure to exhaust adm nistrative renedi es as required by
Loui si ana | aw does not nean that the state renedi es were i nadequat e
or unavailable at the tine of the alleged taking. Cf. Pascoag, 337
F.3d at 93-94 (holding that Rhode Island’ s inverse condemati on
action was not unavail able, inadequate, or futile at the tinme of
the taking even though it was tine-barred at the tinme the federal
suit was brought).

By failing to utilize available state renedi es for obtaining
conpensation, Liberty Miutual has prevented itself from neeting the
second ri peness requirenent of WIllianson County. Further, because
the three-year prescriptive period for an inverse condemmation
action in Louisiana provided for by LA Rev. STAT. ANWN. § 13:5111
(LEXI'S 2004) has now expired, the district court was correct in

concl udi ng that Liberty Miutual has permanently prevented the cl aim

12



from ever ripening. See, e.g., Vandor, Inc. v. Mlitello, 301 F. 3d
37, 39 (2™ Cir. 2002) (holding that the plaintiff’s federal takings
clainm was permanently wunripe because it allowed the tine for
seeking a state renedy to pass). The district court was thus
correct that it had no jurisdiction, and its dism ssal for |ack of
jurisdiction is AFFI RVED.
CONCLUSI ON

Because Liberty Mutual did not avail itself of adequate state
procedures for obtaining conpensation, its federal takings claimis
not ripe. Because the time for bringing an inverse condemmation
action in Louisiana state court has expired, Liberty Mitual’s
takings clainm is permanently unripe. The district court’s

dism ssal for lack of jurisdiction is AFFI RVED
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