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W EUGENE DAVI S:

Keith chal l enges the district court’s denial of his notion to
suppress. Keith's appeal presents the question of whether a
war rant | ess, non-consensual search of the defendant’s hone whil e he
was under supervi sed probation pursuant to a Loui siana state court
sentence, was constitutional when the search was supported by
reasonabl e suspi cion. Keith argues that the Suprene Court cases of

Giffin v. Wsconsin, 483 US. 868 (1987) and United States v.

Kni ghts, 534 U S. 112 (2001) are distinguishable because unlike



Loui siana, in both states where the searches were conducted in
t hose cases, the probationer either agreed to a search as a witten
condition of probation or a state regulation authorized a
warrantless search by a probation officer wupon reasonable
suspi ci on. Because Louisiana courts authorize searches of a
probati oner’s hone based on reasonabl e suspi ci on, we concl ude t hat
Giffin and Knights control in this case and the district court
correctly denied Keith's notion to suppress.
l.

I n Novenber 1999 Keith constructed and planted five honenade
expl osive devices throughout his high school in Coushatta,
Loui siana. At |least one of the devices exploded and destroyed a
portion of a school bathroom He later pled guilty to one count of
possession of a destructive device, was sentenced to a suspended
sentence of two years, and was placed on five year supervised
probation which began in July 2000. One of his conditions of
probation prohibited him from possessing a firearm destructive
devi ce, or any other dangerous weapon.

In May 2002 the Red River Parish Sheriff’'s Ofice called
Keith's probation officer, Alvie Myers, and advi sed Myers that they
had received information froma |l ocal building supply retailer (who
was aware of Keith’s involvenent in planting bonbs in his school)
that Keith had recently purchased two five-inch | ong and one- and- a-
quarter-inch dianeter steel pipe nipples and four one-and-a-
quarter-inch end caps, materials commonly used to construct pipe
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bonmbs. Due to Keith's history of nmaking and detonati ng pi pe bonbs,
Agent Myers called his supervisor and advised himthat he planned
to search Keith's hone. Because Agent Mers suspected that
expl osives would be discovered and because he |acked training
necessary to deal with expl osives, Agent Myers call ed the Bureau of
Al cohol , Tobacco and Firearns(ATF) and asked for assistance in his
sear ch.

Agent Myers understood that under Louisiana |aw he had the
authority to search a probationer’s honme if he had reasonable
suspi ci on that the probationer had viol ated or was about to viol ate
a condition of probation. Possession of destructive devices was a
violation of Keith’s probation. Agent Myers al so believed that the
i nformati on provided hi mby | aw enforcenent authorities that Keith
had purchased material comonly used to build and detonate pipe
bonmbs constituted reasonabl e suspicion of Keith's violation of his
pr obati on.

Later that day Agent Myers proceeded to Keith's hone to
conduct the search. He was acconpani ed by anot her probati on agent,
two agents fromthe ATF, two nenbers of the State Police Hazardous
Materials Squad, and a bonb expert from the Bossier Gty Fire
Departnent. The two probation officers went to the house first and
asked Keith and two other individuals with himto conme outside.
Then the other agents and |aw enforcenent officials entered the
residence to search for bonbs or bonb-nmaking materials. Agent
Myers never asked nor obtained permssion from Keith for the
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sear ch.

During the search, bonb-making materials were found. Thi s
i ncl uded bonb- maki ng nmagazi nes, wires and connections, stainless
steel pipe and nipples, nails wapped together in duct tape, and an
infrared control box with several toggle switches on it. No
assenbl ed bonbs, gun powder, or fuses were found at that tine.

Keith initially explained his possession of the pipe and
ni pples as material he needed to repair his wells. Agent Mers
concluded that this explanation made no sense and arrested Keith
for violating his probation by lying to his probation officer.

A short tinme later Keith's father arrived at the house and
Agent Myers gave him perm ssion to speak to Keith. After their
conversation Keith told Agent Myers that black powder and a fuse
were in the house and showed him where they were. Keith then
explained to the Fire Departnent bonb expert how he had nade a
bonb. Also one of Keith's conpanions at the scene told the
officers that Keith had thrown three bonbs into a pond | ocated on
private property nearby. The next day after receiving permssion
fromthe | and owner, the officers drained the pond and found three
bonmbs whi ch they confi scat ed.

The grand jury returned a three count indictnment charging
Keith with possession of a destructive device in violation of 26
U S C 88 5822, 5861(c), and 5871; possession of an unregistered
weapon in violation of 26 U.S.C. 8§ 5822, 5861(d), and 5871; and
maki ng a destructive device in violation of 26 U S.C. 8§ 5822
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5861(f), and 5871. Keith filed a notion to suppress the evidence
seized as a result of the search of his residence and statenents he
made during the search. A magistrate judge conducted a hearing on
the notion and recommended that Keith's notion be denied. After
addressing Keith's objections to the magi strate judge’ s report and
recommendations, the district court agreed wth the magistrate
judge’s recommendations and denied Keith’s notion to suppress.
Keith then entered a conditional plea of guilty to possession of a
destructive device and reserved his right to appeal the district
court’s denial of his notion to suppress.
.
A

The sole question in this appeal is whether Agent Mers’'s
warrant| ess search of Keith's home violated the Fourth Amendnent.
Keith argues first that the district court erred in accepting the
governnent’s argunent that a warrantl|l ess search of a probationer’s
home was justified based on nothing nore than a probation officer’s
reasonabl e suspicion that the probationer had engaged in conduct
that had violated or was about to violate the ternms of his
pr obati on. He argues further that even if the search were
justified based on reasonabl e suspicion, the district court erred
in finding that the facts provided to Agent Myers were sufficient
to serve as a basis for such reasonabl e suspicion

In reviewwng the denial of a notion to suppress this court
reviews finding of fact for clear error while the ultimte
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concl usion as to whether the Fourth Anendnment has been violated is

revi ewed de novo. Onelas v. United States, 517 U. S. 690, 699

(1996) .
B
The briefs in this case properly focus on two Suprene Court
cases which specifically deal wth the question of whether
probation officers may conduct warrantl|l ess non-consensual searches
of probationers’ honmes on the basis of reasonable suspicion. In
both cases the Court concl uded that such searches were perm ssible

under the Fourth Amendnent. Giffin v. Wsconsin, 483 U S. 868

(1987); United States v. Knights, 534 U S 112 (2001). The

gover nnment contends that these two cases control and require us to
affirmthe ruling of the district court. Keith on the other hand
contends that both cases are di stingui shabl e because i n those cases
--unlike this case--there was either a witten condition of
probation permtting such a search based on reasonabl e suspi ci on or
a state regulation authorizing a warrantless search based on
reasonabl e suspi ci on

In Giffin, the Suprene Court upheld the warrantless non-
consensual search of a probationer’s honme based upon a tip froma
police officer that there were or mght be guns in the
probationer’s apartnent. The probation officer proceeded with the
search pursuant to a state regulation which authorized *"any

probation officer to search a probationer’s hone w thout a warrant



as long as his supervisor approves and as long as there are
‘reasonable grounds’ to believe the presence of contraband--
including any item that the probationer cannot possess under the
probation conditions.” Giffin, 483 U S. at 870-71.1

The Court concl uded that the search did not violate the Fourth
Amendnent based on its finding that “a State’s operation of a
probation system. . . presents ‘special needs’ beyond normal |aw
enforcenent that may justify departures fromthe usual warrant and
pr obabl e-cause requirenents.” |d. at 873-74. The Court found that
a warrant requirenment would “interfere to an appreciable degree”
wth the ability of the probation systemto adequately supervise
probationers by “mak[ing] it nore difficult for probation officials
to respond quickly to evidence of m sconduct” and “reduc[ing] the
deterrent effect that the possibility of expeditious searches would
otherwi se create.” |d. at 876. This reality, coupled with the

fact that probationers “do not enjoy the ‘absolute |iberty to which

every citizen is entitled, but only . . . conditional I|iberty
properly dependent on observance of speci al [ probati on]
restrictions’” led the court to the conclusion that a warrantl| ess,

non- consensual search of a probationer’s honme on the basis of |ess

t han probabl e cause was reasonable’ within the neaning of the
Fourth Amendnent[.]” 1d. at 874, 880 (citations omtted).

The Suprene Court broadened this holding in Knights. Knights

I\Wsc. Admin. Code H S.S. §§ 328.21(4), 328.16(1) (1981). See
Giffin, 483 U S. at 871.



also involved the warrantless non-consensual search of a
probati oner’s hone based on reasonable suspicion that crimnal
conduct was occurring or about to occur. In Knights, the Court of
Appeal s held that a warrant was necessary for the search of the
probati oner’s hone because it was not conducted for the purpose of
moni toring whether the probationer was conplying with probation
restrictions but rather for investigation of suspected unrel ated
crim nal conduct. Because the search was for “investigatory”
rat her than “probationary” purposes the Court of Appeal s suppressed
the evidence recovered in the search. The Suprene Court reversed.
The Court pointed out that the probation order which Knights signed
provi ded that Knights would “submt his person, property, place of
resi dence, vehicle, and personal effects to search at any tinme with
or without a search warrant, warrant of arrest or reasonabl e cause
by any probation officer or | awenforcenent officer.” Knights, 517
U S at 114. The Court rejected appellant’s view and that of the
Court of Appeals that “a warrantless search of a probationer
satisfies the Fourth Anmendnent only if it is just |ike the search
at issue in Giffin-- i.e., a ‘special needs’ search conducted by
a probation of ficer nonitoring whether the probationer is conplying
Wi th probation restrictions. This dubious |logic--that an opinion
uphol ding the constitutionality of a particular search inplicitly
hol ds unconstitutional any search that is not Ilike it--runs
contrary to Giffin's express statenent that its ‘special needs’
holding made it ‘unnecessary to consider whether’ warrantless
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searches of probationers were otherwi se reasonable within the
meani ng of the Fourth Amendnent.” Knights, 534 U. S. at 117. The
Court reasoned that the state not only has a reasonable interest in
ensuring that a probationer keeps the terns of his probation, but
al so in ensuring that he does not commt any further crimnal acts.
Id. at 117, 120-121. The Court concluded that “the warrantl ess
search of Knights, supported by reasonabl e suspi ci on and aut hori zed
by a condition of probation, was reasonable within the neaning of
the Fourth Anendment.” [d. at 122.

Keith argues that the search of his hone is distinguishable
fromboth Knights and Giffin. He points out that in Knights there
was awitten condition in the probation order--signed by Kni ghts--
aut horizing the warrantl ess search. He also finds it significant
that a state regulation authorized the warrantless search in
Giffin. Because the governnent points to no such witten
condition or explicit state regulation in this case, he contends
that neither Giffin or Knights is helpful to the governnent. W
are unpersuaded by this argunent.

It is true that Keith signed no witten order of probation
giving permssion to search his honme on reasonabl e suspicion of
wrong doing; nor is there an explicit Louisiana state regul ation
permtting such a search. Searches of probationer’s hones on
reasonabl e suspicion of probation violation, however, have been

sust ai ned by Loui siana courts on nunerous occasions. See State v.

Mal one, 403 So. 2d 1234 (La. 1981); State v. Drane, 828 So. 2d 107
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(La. C. App. 2002), State v. Vailes, 564 So. 2d 778 (La. C. App.

1990) . Thus, a probationer in Louisiana--where the courts have
consi stently approved the practice of searchi ng probati oners’ hones
based on reasonable suspicion--is just as aware of the decreased
expectation of privacy that foll ows fromprobation as a probati oner
in astate with a Giffin-like regulation in place.

Al so, we cannot read Knights or Giffin as requiring either a

written condition of probation or an explicit regulation permtting
the search of a probationer’s hone on reasonabl e suspi ci on. [|ndeed
as the Court noted in Knights, the Wsconsin regulation that
authorized the search in Giffin was not even pronul gated unti
after Giffin had been sentenced. 534 U.S. at 117. The core
reasoning of the Court in both cases is directed at expl ai ni ng why
the needs of the probation system outweigh the privacy rights of
the probationers generally, who inherently “do not enjoy the
absolute liberty to which every citizen is entitled.” 1d. at 119
(internal quotations marks omtted). For these reasons we are
unpersuaded that Giffin and Knights can be distinguished on this
basi s and concl ude that the district court correctly concl uded t hat
the “reasonabl e suspi cion” standard adopted by the Court in those
cases applies to the search of Keith's hone.
C.

We also reject Keith's argunent that the facts available to

Agent Myers at the tinme of the search were not adequate to support

a reasonabl e suspicion that Keith was engaging in crimnal activity
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that violated his probation. Agent Myers was acting on information
recei ved by the police froma person engaged in the retail business
inthe sane rural community where the defendant |ived, who knew t he
def endant and knew of the defendant’s prior involvenent in building
and detonating bonbs. As the district court noted, this tip was
“right on the noney: A person known in the community to handle
pi pe bonbs has got hinself sone nore pipe.” Supp. Rec. at 33. The
purchase of such legitimte materials as pipe ni ppl es and end caps
when viewed in isolation and without regard to his known crim nal
hi st ory probably woul d not create reasonabl e suspi cion. Wen these
ot herwi se innocent purchases are considered in light of Keith's
history of constructing pipe bonbs, however, Agent Mers’'s
suspicion that Keith mght be again constructing bonbs was a
reasonabl e i nference. W therefore conclude that the record fully
supports the district court’s conclusion that Agent Mers had
reasonabl e suspicion that Keith was engaged in constructing pipe

bonmbs. The district court correctly denied the notion to suppress.

AFF| RMED.
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