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Charles R. Fulbruge llI
Clerk
No. 03-41333
IN THE MATTER OF: KAREN JUNE SCRUGEGS;
THOVAS HERBERT SCRUGGS,
Debt or s
KAREN JUNE SCRUGGS; THOVAS HERBERT SCRUGGS,
Appel | ees,
ver sus
DONNA LOAWWAN, as Personal Representative
of the Estate of the late JOAN F. LOAVAN,
Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas

Before SMTH, WENER, and PI CKERI NG Ci rcuit Judges.
PER CURI AM *

Appel I ant Donna Lowman (“Lowran”), on behalf of the Estate of
her late father, John F. Lowran (“Decedent”), filed this appeal
froman August, 2003 order of the district court that reversed an
Cct ober, 2002 order of the Bankruptcy Court. The Bankruptcy Court

had granted its order in response to Lowran’s notion for relief

" Judge Wener specially concurs and reserves his right to
file a Special Concurrence at a later tine.



fromthe automatic stay that was then in place in the Chapter 13
bankruptcy of both Appellees, nanely, (1) Karen June Scruggs
(“Karen”) who had been divorced from Decedent in Florida on March
25, 1994; and (2) Thomas Herbert Scruggs, Karen's husband before
and after the tinme in June, 2002 when they filed for Chapter 13
bankruptcy protection (collectively the “Debtors”). W concl ude
that the instant appeal of the district court’s order is noot as a
result of events that occurred after Cctober 2, 2002 (the date of
t he Bankruptcy Court’s order that lifted the automatic stay for the
limted purpose of allowing “the Florida State Court [property
settlenent] enforcenent action to proceed to final judgnent”), but
bef ore August 7, 2003 (the date of the district court’s order that
reversed the Bankruptcy Court). Furthernore, as we concl ude that
this matter becane noot before the district court granted the order
appeal ed to us, nobotness vitiates both our appellate jurisdiction
and the district court’s order as well. Thus we not only nust
dismss this appeal but also nust vacate the district court’s
order: The Bankruptcy Court’s order lifting the automatic stay was
in full force and effect at all tines pertinent to the state court
action in Florida because the judgnent in that action was rendered
and becane final and no |onger appeal able after the Bankruptcy
Court lifted the automatic stay and before the district court

purported to reverse the Bankruptcy Court.!?

1" As Appellees in Lowrman’s appeal to us, the Debtors filed a
nmotion to dism ss Lowran’s appeal as noot. A different panel of
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.  FACTS & PROCEEDI NGS

The lengthy and contentious litigation between, on the one
hand, Decedent (and now his estate, represented since his death in
1999 by Lowmran, his daughter and | egal representative), and, on the
ot her hand, Decedent’s fornmer wife Karen (with her current husband,
one of the Debtors) continues to be fought out in the state courts
of Florida and the Bankruptcy and district courts of the Southern
District of Texas as it has been for nore than 10 years. The only
aspects of this litigation before us today, however, are those
affected by (1) the Bankruptcy Court’s COctober 2002 order in the
Debtors’ Chapter 13 proceedings, lifting the automatic stay at the
behest of Lowran, (2) the Debtors’ QOctober 11, 2002 appeal of that
ruling to the district court, (3) the district court’s August 7,
2003 order reversing the Bankruptcy Court’s order and re-inposing
the automatic stay, (4) Lowman’s Septenber 4, 2003 appeal to us
fromthat ruling of the district court; and (5) the subsequent
urgings of both Lowman as appellant and the Debtors as appell ees
that we dism ss the instant appeal as nobot. W therefore recount
briefly only the background chronol ogy of this case needed to put
our disposition of the instant appeal in perspective:
. Sept enber, 1993: Decedent and Karen marry

. Cct ober, 1993: Decedent retires from20-year career with
YMCA and el ects 100% Joi nt and Survivor

this court ordered the Debtors’ notion carried with the case.
Qur ruling today of necessity disposes of the Debtors’ dism ssal
not i on.



Novenber, 1993:

March, 1994:

March 25, 1994:

Annuity under the YMCA's ERI SA pension
pl an

Decedent receives first nonthly paynent
of his participant’s annuity under YMCA
pensi on pl an

Decedent and Karen separate

Fi nal Florida divorce decree fil ed,
i ncorporating property settl enment

Cct ober 25, 1999 (the day before Decedent’s death):

Cct ober 26, 1999:

Novenber 1, 1999:

Cct ober 13, 2000:

March 5, 2002:

April 24, 2002

June 19, 2002:

Mtion filed in Decedent’s name in
circuit court for Monroe County, Florida
seeking enforcenent of Karen’s divorce
settl enent agreenent wai ving any i nterest
i n Decedent’ s pension

Decedent dies in Mchigan from “head and
throat cancer” “nonths” after onset (per
his Certificate of Death); his lifetinme
“joint” annuity ceases automatically

Pursuant to Decedent’s 1993 el ection of
“Joint and Survivor” annuity, Karen's
survivor annuity commences and she
receives her first nonthly paynment from
that feature of the pension elected by
Decedent under the YMCA retirenent plan

Lowman, as Decedent’s estate represen-
tative, substituted as plaintiff in
Florida property settlenent enforcenent
action

Florida circuit court enters “Oder On
Federal ERI SA | ssue”

Debtors file for bankruptcy protection
under Chapter 13 in Southern District of
Texas, activating automatic stay agai nst,
inter alia, Lowman’s prosecution of the
Fl ori da enforcenent action

Lowran seeks relief fromautomatic stay
i n Bankruptcy Court



Cct ober 2, 2002:

Cct ober 11, 2002:

Cct ober 16, 2002:

Cct ober 21, 2002:

Novenber 2, 2002:

Novenber 8, 2002:

Decenber 2, 2002:

August 7, 2003:

Sept enber 4, 2003:

April 25, 2003:

Decenber 30, 2003:

March 9, 2004:

April 30, 2004:

Bankruptcy Court grants relief fromstay
“to allow the Florida state court
enforcenent action to proceed to final
j udgnent”

Debtors appeal bankruptcy order to
district court (S.D. Tex.)

Lowman files notion for final judgnment in
Fl ori da proceedi ng

Debtors file notion in Bankruptcy Court
to stay its decision and order granting
Lowman relief fromautomatic stay

Florida court issues Final Judgnent

Bankruptcy Court denies Debtors’ notion
to stay its decision and its order
lifting automatic stay

I n absence of an appeal by Karen, Florida
judgnent becones final and no | onger
appeal abl e

District court for Southern District of
Texas reverses Bankruptcy Court, orders
stay reinstated

Lowman appeals district court order to
this court

Bankruptcy Court orders Debtors’ case
converted from Chapter 13 to Chapter 7

Debtors discharged in bankruptcy under
Chapt er 7; automatic stay expires
automatically pursuant to 11 US C 8§
362(c)(2) (0

Debtors file motion to dism ss this
appeal as noot

Panel of this court orders di sm ssal
nmotion carried with this appeal

1. ANALYSI S



Both protagonists in this procedural chess match now insi st
that the instant appeal is noot, albeit they differ significantly
as to when and why it becane noot. As nootness is jurisdictional
and we nust exam ne our appellate jurisdiction, on our own notion
if need be, we are obligated to determ ne de novo whether the
i nstant appeal is noot.?

“A controversy becones noot where, as a result of intervening
circunstances, there are no | onger adverse parties with sufficient
|l egal interest tomaintainthelitigation....A controversy can al so
becone noot when the parties lack a legally cogni zable interest in
t he outcone.”? “A noot case presents no Article |1l case or
controversy, and a court has no constitutional jurisdiction to
resolve the issues it presents.”?

The Debtors insist that noot ness occurred on —but not before
——Decenber 30, 2003, the date on which they received their Chapter

7 bankruptcy discharge which ipso facto dissolved the automatic

stay. They argue that, because the instant appeal is froman order
that the district court granted before the automatic stay
evapor at ed on di scharge, the appeal of that order to us becane noot

when the automatic stay itself becane npbot on discharge. Thi s,

2 See Harris v. Gty of Houston, 151 F.3d 186, 189 (5th Cr
1998) .

8 Chevron, U.S.A, Inc. v. Trailour Gl Co., 987 F.2d 1138,
1153 (5th Gr. 1993)(internal citations omtted).

4 Gldinv. Barthalow (In re Goldin), 166 F.3d 710, 717 (5th
Cr. 1999).




they contend, elimnated any possibility of our issuing a ruling
that could affect the rights of the parties. As such, reason the
Debtors, the district court’s reversal of the Bankruptcy Court’s
order is final and no | onger appeal able. They thus assert that the
Florida judgnent is a nullity because it was rendered (and becane
final) at a tinme when the automatic stay was in full force and
ef fect. Stated differently, the nootness of the appeal of the
district court’s reversal of the Bankruptcy Court neans that the
automatic stay was in effect —nnot |ifted — when the Florida
j udgnent was rendered, nmaking it void ab initio.

Despite being the appellant, Lowran too insists that this
appeal is noot. She urges that, in addition to our obligation to
sati sfy oursel ves that we have appellate jurisdiction, we nmust al so
ensure that the court who’s ruling is under review had jurisdiction
to issue such ruling.® Lowran adds that “[i]f the district court
| acked jurisdiction ‘[this court’s] jurisdiction extends not tothe
merits but nerely for the purpose of correcting the error of the
| ower court.’”® Thus, urges Lowran, even in a noot appeal such as
this one, we “retain authority to order vacatur of a noot
case....|f npotness occurred prior to the rendering of a fina

judgnent by the district court, vacatur and dismssal is

5> See Bauhaus USA, Inc. v. Copeland, 292 F.3d 439, 442 (5th
Cr. 2002).

6 United States v. Key, 205 F.3d 773, 774 (5th Cr. 2000)
citing New York Life Ins. Co. v. Deshotel, 142 F.3d 873 882 (5th
Cr. 1998).




automatic.”’ Lowman thus argues that, in addition to disn ssing
t hi s appeal for nootness, we are obligated to determ ne whet her the
case appeal ed fromwas al ready noot when the district court entered
the appealed order, and if it was, to vacate the district court’s
order when we dismss this appeal.

According to Lowran, the question of the automatic stay in
bankrupt cy had becone noot before the district court ruled. Thus,
even though the parties agree that the controversy before the

Bankruptcy Court becane nobot no later than the tinme of Debtors

di scharge under Chapter 7 on Decenber 30, 2003, Lowmran differs from
the Debtors as to the date when nootness occurred, viz., alnost a
year earlier, on Decenber 2, 2002, when the Florida court’s
j udgnent becane final and unappeal abl e. By ending the “case or
controversy” between the parties, that finality produced nootness.
As that date foll owed the Bankruptcy Court’s order lifting the stay
but preceded the district court’s order reversing that Bankruptcy
Court order, argues Lowman, the district court’s order being
appealed to us is itself noot, |eaving the Bankruptcy Court’s pre-
nmoot ness, stay-lifting order in place and not appeal able to either
the district court or us. As such, the final and unappeal abl e
Fl ori da judgnent remains valid because the autonmatic stay had been
validly lifted and thus was not in place (1) when the state court’s

j udgnent was rendered or (2) when that judgnent becane final and no

" Goldin, 166 F.3d at 718 (enphasis in original).
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| onger appeal able. That, in turn, ended the case or controversy
bet ween Lowman and Karen, leaving no |live case for the district
court to decide by reversing (or, for that matter, affirmng) the
Bankruptcy Court.

W agree with Lowran. Regar dl ess whether, sonetine in the
future, the judgnent of the Florida circuit court should be the
declared null ab initio for violating ERISA s preenptive ban on
both voluntary and involuntary alienation, that judgnent is the
matter lying at the heart of this federal litigation. Wen that
state court judgnent becane final and no |onger appeal able on
Decenber 2, 2002, at a tine when the automatic stay remained lifted
for the limted purpose of letting that happen, the Article II1
case or controversy in the federal courts ceased to exist.
Consequently, anything that the Bankruptcy Court or the district
court purported to do with regard to that judgnent after Decenber
2, 2002 was noot for lack of a |ive controversy.

It is axiomatic that the controversy between these parties
could not have becone “nore noot” as a result of the subsequent
evaporation of the automatic stay when, nore than a year after the
Fl ori da judgnent becane final and no | onger appeal abl e, the Debtors
wer e di scharged under Chapter 7: There is no such thing as being
alittle bit noot. Under the doctrine of npotness, the district
court no longer had jurisdiction to entertain Debtors’ appeal from
t he Bankruptcy Court’s order of October 2, 2002 once the Florida
j udgnent becane final two nonths later. Stated differently, the
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matt er becane noot on Decenber 2, 2002, before the district court’s
2003 order purporting to reverse the Bankruptcy Court, and before
the Debtors’ 2003 discharge under Chapter 7. As we recognized in
&ol din,® when a matter on appeal is determ ned to have becone noot,
not nerely prior to or during the appeal but prior to the date of
the order being appealed from we nust dism ss as noot the appeal
before us and vacate as noot the ruling fromwhich the appeal was
sought. That is the course we are conpelled to take today.
[11. CONCLUSI ON

To recap, the district court’s order that was appealed to us
is nmoot because the Florida state court judgnent had becone fi nal
and no | onger appeal able | ong before the district court purported
to reverse the Bankruptcy Court (and even |onger before the
Debtors’ Chapter 7 discharge). Consequently, by the tinme the
district court acted in August of 2003, the sole case or
controversy between the parties had ceased to exist as a matter of
law. Under the doctrine of nootness, this deprived the district
court of jurisdiction, nmaking its order reversing the Bankruptcy
Court void ab initio and the appeal of that order noot, thereby
depriving us of appellate jurisdiction. Thus, the only federa
court ruling |l eft uninfected by noot ness was t he Bankruptcy Court’s
Cctober 2, 2002 order lifting the automatic stay and keeping it

lifted until after the Florida judgnent had becone final, non-

8 1nre &ldin, 166 F.3d 710 (5th Gr. 1999).
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appeal abl e, and executory. We therefore dism ssal this appeal and
vacate the order of the district court, both under the doctrine of

nmoot ness, for lack of jurisdiction.

APPEAL DI SM SSED; DI STRI CT COURT ORDER VACATED
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