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DENNI'S, G rcuit Judge:

Plaintiffs, fifteen enployees of the San Antonio fire
departnent, who are nenbers of either the United States mlitary
reserves or the National Guard (“Uniformed Services”), brought this

civil action under the UniformServices Enpl oynent and Reenpl oynent



Rights Act of 1994 (“USERRA’)! against the City of San Antonio

Texas for decl arat ory, i njunctive, and equitable relief;

conpensation for | ost wages and benefits; and additional |iquidated
damages. The plaintiffs contend that the Cty violated USERRA by
denyi ng them enploynent benefits because of their absences from
work while performng their mlitary duties in the Uniforned
Services. More specifically, the enployees assert that the City’'s
Col l ective Bargaining Agreenent (“CBA’) and policies regarding
mlitary | eave of absence deprive themof strai ght and overti ne pay,
opportunities to earn extra vacation | eave and vacati on scheduling
flexibility, and opportunities to secure unschedul ed overtine work
and job upgrades. Plaintiffs assert that under USERRA § 4311(a)?
“the City, in inplenenting these enploynent practices, unlawfully
di scrimnate[s] against them by deem ng them ‘absent’ from work
whenever they are on leave fulfilling their mlitary reserve duties,

as opposed to viewing them as ‘constructively present at work.’'”3

38 U.S.C. § 4301 et seq.

2 Section 4311(a) of USERRA provides that:

A person who is a nenber of, applies to be a nenber of,
performs, has perforned, applies to perform or has an
obligation to perform services in a uniforned service
shall not be denied initial enploynent, reenploynent,
retention in enploynent, pronotion, or any benefit of
enpl oynent by an enployer on the basis of that
menber shi p, application for nenbership, performance of
service, application for service, or obligation.

® Rogers v. City of San Antonio, Texas, 211 F. Supp. 2d 829,
831 (WD. Texas 2002).



The City contends that, because § 4316(b)(1)* provi des that persons
absent fromcivilian enploynent by reason of mlitary service are
entitled only to such non-seniority rights and benefits as the
enpl oyer provides to enpl oyees when they are on non-mlitary | eaves
of absence, plaintiffs cannot recover since they were treated
equally as to such rights with all enpl oyees absent on non-mlitary
| eave.
Fact s

Plaintiffs are enployed by the Gty fire departnent inits Fire
Suppression division and Enmergency Mdical Services division
(“Firefighters”). The CBA between the City and t he enpl oyees’ Uni on
governs the working conditions of all Cty firefighters.
Plaintiffs, as nenbers of the Unifornmed Services(“reservists”),
typically nust take | eave of absence for mlitary training a mni num
of one weekend per nonth and one annual tw week session.
Reservists may volunteer or be ordered to take mlitary |eave to

performextra duties. In order to be pronoted, reservists nmust neet

“Section 4316(b) (1) of USERRA provides that:

[ A] person who is absent froma position of enpl oynent by

reason of service in the unifornmed services shall be -
(A) deened to be on furlough or |eave of absence
whi | e perform ng such service; and
(B) entitled to such other rights and benefits not
determ ned by senority as are generally provided by
the enployer of the person to enployees having
simlar seniority, status, and pay who are on
furlough or |eave of absence under a contract,
agreenent, policy, practice, or plan in effect at
t he commencenent of such service or established
whi | e such person perforns such service.

3



the sane educational requirenents as a full-tinme active nenber of
the Uni formed Services, such as officer training courses.

The parties agreed to bifurcate the liability and damages
i ssues and filed cross-notions for partial sunmary judgnent on the
question of whether the City violated USERRA and is therefore |iable
to the plaintiffs. They also filed cross-notions on whether the
plaintiffs’ clains were barred or curtailed by a statute of
limtations, |laches or estoppel. The record consists principally
of a joint stipulation of facts, the CBA,  and a nunber of
deposi tions.

The district court granted the enployees’ notion as to
liability on substantially all clainms and denied the City’' s cross-
not i on. The district court then referred the cross-notions
regarding the statute of limtations, |aches and estoppel to a
magi strate judge. The magi strate judge granted plaintiffs’ notion
on these i ssues, hol ding that the enpl oyees were entitled to recover
retrospecti ve damages for the four-year period preceding the filing
of their conplaint. The district court determ ned that the sunmary
judgnents on the issues of liability and Ilimtations on
retrospective recovery “involve a controlling question of law to

which there is a substantial ground for difference of opinion,” and



certified the judgnents for interlocutory appeal under 28 U S.C. 8§
1292(b).°®> The Gty appeal ed.
St andards of Review

The threshol d question of lawis one of statutory construction,
viz., nanmely which provision of USERRA, § 4311(a) or 8§ 4316(b)(1),
governs the adjudication of the enployees’ clains. The enpl oyees
contend that the district court correctly applied only § 4311(a),
whi ch prohibits private enployers fromdenyi ng enpl oynent benefits
to enployees on the basis or their nenbership, service or
obligations related to the United States mlitary forces. The Cty
contends that the district court erred in basing its decision on 8§
4311(a) because this case is appropriately governed only by 8§
4316(b) (1), which regulates the civilian enploynent non-seniority
rights of persons who are required to be absent from jobs for
service in the mlitary forces. We review the decision of the
district court on this issue of | aw de novo. See Casas v. Anerican
Airlines, Inc., 304 F.3d 517, 520 (5th Gr. 2002).

Once we have interpreted the statute and decided upon its
proper application, we address the parties’ cross-notions de novo,
applying the sane standards prescribed for use by the district

court. See Wal ker v. Thonpson 214 F. 3d 615, 624 (5th G r. 2000).

® Rogers v. City of San Antonio, Texas, 2003 W. 1571550
(WD. Tex. March 24, 2003).



Anal ysi s
1
In order to deci de how USERRA shoul d be i nterpreted and applied
inthis case we will set forth an overview of the statute to give
perspective to our reading of its parts. Because the statute is
subject todifferent interpretations we wll examneits |legislative
hi story, predecessor statutes, pertinent court decisions, and post-

enact nent adm ni strative interpretations.

A. USERRA Overvi ew

The pur poses of USERRA, enacted in 1994, are: (1) “to encourage
noncareer service in the uniforned services[®] by elimnating or
m ni m zi ng the di sadvantages to civilian enpl oynent whi ch can result
fromsuch service”; (2) to provide for “the pronpt reenpl oynent” of
persons returning to civilian jobs from mlitary service and to
“mnimze the disruption [of their] lives...as well as [to those of]

their enployers, fellow enployees and communities”; and (3) “to
prohi bit discrimnation agai nst persons because of their service in

the uniforned services.” 38 U S.C. §8 4301.

® “The term ‘unifornmed services’ neans the Arnmed Forces, the
Army National Guard and the Air National Guard when engaged in
active duty for training, inactive duty training, or full-tine
Nati onal Quard duty, the conm ssioned corps of the Public Health
Service, and any ot her category of persons designated by the
President in tine of war or national enmergency.” 38 U S.C. 8§
4303(16) .



USERRA is the nobst recent in a series of l|aws protecting
veterans’ enploynent and reenploynent rights dating from the
Sel ective Training and Service Act of 1940.7 USERRA' s imedi ate
precursor, the Veterans’ Reenpl oynent Ri ghts Act (VRRA), was enacted
as 8 404 of the Vietnam Era Veterans’ Readjustnment Assistance Act
of 1974.8 “Congress enphasized [1] USERRA' s continuity with the
VRRA and its intention to clarify and strengthen that law [2]
Federal | aws protecting veterans’ enploynent and reenpl oynent rights
for the past fifty years had been successful.” [3]“[T] he | arge body
of case | awthat had devel oped under those statutes renmained in ful
force and effect, to the extent it is consistent with USERRA."®

USERRA’ s anti-discrimnation provision prohibits an enpl oyer
from denying initial enploynent, reenploynent, retention in
enpl oynent, pronotion, or any benefit of enploynent to a person on
t he basi s of nenbership, application for nenbership, performance of
service, application for service, or obligation of service. 38
U S C § 4311(a). Al so, an enployer nust not retaliate against a

person by taking adverse enploynent action against that person

" See Proposed Regul ation, Departnent of Labor, Veterans’
Enpl oyment and Training Service, 8 1002.2, 20 CFR Part 1002,
Federal Register, Vol. 69, No. 181 p. 56286 (2004)(“Proposed
Regul ation”). USERRA authorizes the Secretary of Labor to issue
regul ations inplenmenting the Act wwth respect to States, | ocal
governnents, and private enployers. Id. at § 1002.4(b) at 56286.
We cite these non-binding Proposed Regul ations for their
persuasi ve authority only.

81d.
°1d.



because he or she has taken an action to enforce a protection
af forded under USERRA. |d. at 8§ 4311(hb).

Any person whose absence from a position of enploynent is
necessitated by reason of service in the uniformed services is
entitled to the reenpl oynent rights and benefits of USERRA. [|d. at
8§ 4312(a). The returning uniform services nenber (“reservist”)
seeki ng reenpl oynent nust nake a tinely return to or application for
reinstatenent in the reservist’s enploynent position. ld. at 8§
4312(a)(3). The enpl oyee reporting back to the enpl oyer foll ow ng
a period of less than 31 days mnust report not later than the
begi nning of the first full shift on the first full day follow ng
the conpletion of service. ld. at § 4312(e)(1)(A)(i).*® If the
service period is between 31 and 180 days, the individual nust
report within 14 days of conpletion of service. 1d. at § 4312(c).
| f the service was nore than 180 days, the individual nust request
reenpl oynent no nore than 90 days after conpletion. ld. at 8§
4312(e) (1) (D).

An enpl oyer nust pronptly reenploy a person returning froma
period of service if the person neets the Act’'s eligibility
criteria. Id. at 8§ 4312(f)(4). “Pronpt enploynent” means as soon
as practicable under the circunstances of the case. For exanple,

pronpt reinstatenent after “weekend National Guard duty generally

10 See Proposed Regul ation, summary, 69 F.R No. 181 at
56270.
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neans the next regul arly schedul ed worki ng day.”! However, pronpt
reinstatenent after “several years of active duty may require nore
time, because [the] enployer nmay have to reassign or give notice
t o anot her enpl oyee who occupied [the] position.”??

In construing a precursor to USERRA, the Suprenme Court in
Fishgold v. Sullivan Drydock and Repair Corp., 328 U S. 275 (1946),
invented the “escalator” principle in stating that a returning
servi ce nenber “does not step back on the seniority escalator at the
poi nt he stepped off. He steps back on at the precise point he
woul d have occupi ed had he kept his position continuously duringthe
war.” 1d. at 284-285. Al t hough Fishgold was mainly a seniority
case, the escalator principle applies to the enploynent position,
and rate of pay, as well as the seniority rights to which the
returning service nenber is entitled.

Thus, USERRA requires that the service nenber be reenpl oyed in
the escal ator job position conparable to the position he would have
hel d had he remai ned continuously in his civilian enploynent. 38
U S C § 4313. After service of 90 days or less, the person is
entitled to reinstatenent in the position of enpl oynent in which she

or he would have been but for the interruption of enploynent by

' Proposed Regul ation 8§ 1002. 181.
2 1d.

3 Proposed Regul ation, summary 69 F.R No. 181 at 56274.
9



uni forned service. |d. at § 4313(a)(1)(A).* If the service period
was |longer than 90 days, the service nenber is entitled to
reenpl oynent in the escalator position, but the enployer may al so
reinstate the nenber in any position of |ike seniority status and
pay for which he is qualified. 38 U S C 8§ 4313(a)(2)(A). |If the
service nenber is unable to qualify for either the escalator
position or a conparable position, despite reasonable enployer
efforts, he is entitled to reenploynent in a position that is the
nearest approximation to the escal ator position. ld. at 8§ 4313
(a)(2)(A), (B).™

A person who is reenployed under USERRA is entitled to the
seniority and ot her rights and benefits determ ned by seniority that
the person had on the date of the beginning of service plus the
additional seniority and rights and benefits that he or she would

have attained if the person had renmained continuously enployed.®

“od,
Bd.

6 Section 4303(12) of USERRA defines “seniority” as:
| ongevity in enploynent together with any benefits of enpl oynent
whi ch accrue with, or are determ ned by, longevity in enploynent.
The summary for USERRA's Proposed Regul ati ons explains that:
This definition inposes two requirenents: first, the
benefit nust be provided as a reward for |ength of
service rather than a formof short-termconpensation for
servi ces rendered; second, the service nenber’s receipt
of the benefit, but for his or her absence due to
servi ce, nust have been reasonably certain. See Coffy v.
Republic Steel Corp., 447 U. S. 191 (1980); Al abama Power

10



Id. at § 4316(a). This section states the basic escal ator principle
as it applies to seniority and seniority-based rights and
benefits. An enployer is not required to have a seniority system
USERRA requires only that enployers who do have a senority system
restore the returning service nenber to the proper place on the
seniority |l adder.® An enployee's rate of pay after an absence from
work due to uniforned service is also determ ned by application of
t he escal ator principle.?®®

USERRA does not grant escal ator protection to service nenbers’
non-seniority rights and benefits but provides only that the
enpl oyer treat enpl oyees absent because of mlitary service equally
w th enpl oyees having simlar seniority, status, and pay who are on
conparable non-mlitary |eaves of absence under a contract,
agreenent, policy, practice, or plan in effect at anytine during

that uniformed service.? § 4316(b)(1).

Co. V. Davis, 431 U. S. 581 (1977); see also S. Rep. No.
103-158, at 57 (1993), citing with approval Goggin v.
Lincoln, St. Louis, 702 F.2d 698, 701 (8th Cr. 1983)
(summari zing Suprene Court formulation of two-part
definition of “perquisites of senority”).

Proposed Regul ation, sumary 69 F. R No. 181 at 56276.

7d.
B d.

¥l1d. At 56277.

2 Proposed Regul ation, summary 69 F.R No. 181 at 56272
(interpreting 8 4316(b)(1) to nmean that “[i]f the enployer has

11



B. Leqgislative Hi story and Jurisprudence

The nation’s first peacetine draft | aw, the Sel ective Training

and Service Act of 1940 was designed to provide reenploynent for

veterans returningtocivilianlife in positions of “like seniority,
status, and pay.” Pub. L. No. 54-783, § 8, 54 Stat. 885, 890
(1940). In 1951, Congress extended reenploynent rights to

reservists who had been called up fromcivilian jobs for active or
training duty. Pub. L. No. 51, Ch. 144, § 1(s), 1951, 65 Stat. 75,
86-87. The Arned Forces Reserve Act of 1952 extended reenpl oynent
rights to National Guardsnmen. Pub. L. No. 476, 66 Stat. 481. The
Reserve Forces Act of 1955, Pub. L. 305, Ch. 665, § 262(f), 69 Stat.
598, 602, “provided that enployees returning fromactive duty for
nmore than three nonths in the Ready Reserve were entitled to the
sane enploynent rights as inductees, with |limted exceptions.”
Monroe v. Standard G| Co., 452 U S. 549, 555 (1981).

In 1960, these reenploynent rights and benefits were extended
to National Guardsnmen. Pub. L. 86-632, 74 Stat. 467. See VRRA §

2024(c), Monroe, 452 U S. at 549. A new section, VRRA § 2024(d),

nmore than one kind of non-mlitary |eave and varies the |level and
type of benefits provided according to the type of |eave used,

t he conparison should be nmade with the enployer’s nbst generous
formof conparable |l eave,” and citing Walternyer v. Al um num Co.
of Am, 804 F.2d 821 (3d Cir. 1986); H R Rep. No. 103-65, Part |
at 33-34 (1993); Schmauch v. Honda of Am Manufacturing, Inc.,
295 F. Supp. 2d 823 at 836-39 (S.D. Chio 2003)).

12



was also enacted in 1960 to protect enployees who had mlitary
training obligations lasting | ess than three nonths. “This section
provi de[d] that enployees nust be granted a | eave of absence for
training and, upon their return, be restored to their positions
‘“Wth such seniority, status, pay, and vacation’ as they woul d have
had if they had not been absent for training.” Monroe, 452 U S. at
544.

VRRA § 2024(d) did not, however, protect reservists from
discrimnation by their enployers in the form of discharges,
denotions, or other adverse conduct between |eaves of absence for
training. In the years following its enactnent discrimnatory
enpl oynent practices intensified. Congress responded wth
| egi sl ation codified as VRRA § 2021(b)(3) which, in pertinent part,
provi ded that “[a] ny person who [is enpl oyed by a private enpl oyer]
shall not be denied retention in enploynent or any pronotion or
ot her incident or advantage of enpl oynent because of any obligation
as a nenber of a reserve conponent of the Arned Forces.”

Senate Report No. 1477 explai ned the purpose of 8§ 2021(b)(3)
as foll ows:

Enpl oynent practices that discrimnate agai nst enpl oyees

wth reserve obligations have beconme an increasing

problem in recent years. Sone of these enployees have

been deni ed pronotions because they nust attend weekly
drills or summer training and ot hers have been di scharged

because of these obligations . . .The bill is intended to
protect nenbers of the Reserve conponents of the Arned
Forces from such practices. . . . [Under it] reservists

13



will be entitled to the sane treatnent afforded their

cowor kers not having such mlitary obligations . . . . S

Rep. No. 1477, 90th Cong., 2d Sess., Reprinted in (1968)

U.S. Code Cong. & Adm n. News, pp. 3421, 3421.
The House Report simlarly indicated that these were the purposes
and effects of the legislation. HR Rep. No. 1303, 90th Cong. 2d
Sess., 3 (1968). See Monroe, 452 U. S. at 557.

As the Sixth Grcuit noticed in Munroe v. Standard G| Co., 613
F.2d 641, 646 (6th G r. 1980), however, VRRA 8§ 2021 (b)(3) was
subject to two different interpretations:

First, it can be read to nean that any tinme an enpl oyee's

forced absence for reserve duty requires himto forgo a

benefit that would have accrued to himonly if he had

been present for work, he has been "deni ed" an incident

or advantage of enploynent "because of" his mlitary

obl i gati on.
O, it can be read to “nerely require[] that reservists be treated
equally or neutrally with their fell ow enpl oyees without mlitary
obligations[,] and “[t]o neet this requirenent, «collective
bar gai ni ng agreenents and enpl oynent rul es nmust be facially neutral
and nust be applied uniformy and equally to all enployees.” Id.

The Fifth Grcuit and other courts adopted the first
interpretation of VRRA 8§ 2021(b)(3) by holding that, if the right

inquestionis granted to all enpl oyees but is denied to a reservi st

sol el y because of his absence to attend to mlitary obligations, the

14



reservist is denied an “inci dent or advant age of enpl oynent” because
of an obligation as a nenber of a reserve conponent. 2!

In West v. Safeway Stores, Inc., the Fifth Crcuit construed
8§ 2021(b)(3) “to require that enployers, in applying collective
bargai ning agreenents, treat reservists as if they were
constructively present during their reserve duty in simlar
contexts.” 609 F.2d at 150. The enpl oyee, a neat cutter, had
contended that, since the col |l ective bargai ni ng agreenent guar ant eed
a 40 hour work week and because the only reason that he was not
receiving a 40 hour work week was due to his National Guard
obl i gati ons, he was being deni ed an advantage of enploynent. The
court agreed and held that the enployer nust provide himwth his
guaranteed 40 hour work week despite the fact that the collective
bargai ning agreenent specifically provided that an enployee’s
absence for weekend reserve or National Guard duty was excl uded or

negat ed fromthe guarantee. 22

2 See West v. Safeway Stores, Inc. 609 F.2d 147 (5th Cr
1980), Kidder v. Eastern Air Lines, Inc., 469 F. Supp. 1060 (S. D
Fla. 1978), Carlson v. New Hanpshire Dep’'t of Safety, 609 F.2d
1024 (1st Gr. 1979) cert. denied 446 U. S. 913 (1980), Hawes v.
Ceneral Modtors Corp. 102 L.L.R M (BNA) 3041 (N. D. Onhio 1979),
Lott v Goodyear Aerospace Corp. 395 F. Supp. 866 (N.D. Chio
1975), Carney v Cunm ns Engine Co. 602 F.2d 763 (7th G r. 1979)
cert. denied 444 U S. 1073.

2 The Court noted that “[i]f enployers could by agreenent
Wi th unions require that workers be present in order to receive
certain benefits, then reservists could never secure the benefits
or advantages of enploynent which the Act was designed to

15



The Sixth CGrcuit inavirtually identical situation, involving
a 40 hour work week guarant ee, however, di sagreed with West, hol di ng
that 8§ 2021(b)(3) nerely required that reservists be treated no
differently than other enployees who are absent for non-military
reasons. Monroe, 613 F.2d 641. The enployee’s collective
bargai ni ng agreenent right to work a 40 hour week, as in Wst, was
contingent on the enpl oyee being present for work or arranging to
swtch shifts, as permtted by the agreenent. Thus, the court held,
because t he enpl oyee was treated the sane as his coworkers regardi ng
absences and exchanging shifts, that right did not vest when the
enpl oyee failed to do either, and the enployer was required to do
no nore than grant hima | eave of absence without pay to conply with
his mlitary reserve obligation. Further, the court found “nothing
in the legislative history or the statute to support judicial
i nval i dati on of nondiscrimnatory conditions precedent to enpl oyee
benefits and adhere[d] to [its] belief that conditional benefits are
protected by 8§ 2021(b)(3) only to the extent that the conditions
have been actually satisfied.” |d. at 647.

The Suprene Court granted certiorari in Mnroe, affirnmed the

Sixth Grcuit’s decision, and substantially agreed wth its

protect.” Id. at 150. In closing, however, the Court

acknow edged t hat because the enployer had conceded that it could
accommodat e West’'s schedule, it did “not reach the issue of

whet her accommodation or the alternative of conpensation is

i npossi bl e or unduly burdensone.” 1d.

16



reasoni ng. 452 U. S. 549. The Suprene Court concluded that the
“legislative history... indicates that § 2021(b)(3) was enacted for
the significant but limted purpose of protecting the enpl oyee-
reservist against discrimnation |ike discharge and denotion,” by
reason of reserve status. 1d. at 559. Further, the Court found
nothing in 8§ 2021(b)(3) or its legislative history to indicate that
Congress even considered inposing an obligation on enployers to
provi de a special work-scheduling preference, but rather that the
hi story suggests that Congress did not intend enployers to provide
speci al benefits to enpl oyee-reservi sts not generally nade avai |l abl e
to other enployees. ld. at 561. Because the Suprenme Court’s
interpretation of 8 2021(b)(3) is contrary to the Fifth Grcuit’s
decision in Wst, and the high court noted the “apparent inter-
circuit conflict onthis issue” between West and the Sixth Crcuit’s
decision,? we conclude that Wst’'s “constructive presence”
interpretati on was di sapproved by Monroe.

After the Suprenme Court’s decision in Mnroe, the Third
Crcuit, in Walternyer v. Alum num Co. O Anerica, 804 F.2d 821 (3d
Cir. 1986), addressed whether a National Guardsman was entitled to
pay for a holiday that occurred during his | eave of absence for a

two-week mlitary training period. “The collective bargaining

2 1d. at 551 n.1.

17



agreenent limted eligibility for holiday pay to individuals who
wor ked during that week, but exenpted fromthat requirenent persons
in a nunber of categories who were absent for reasons beyond their
control.” ld. at 821. The agreenent provided that full-tinme
enpl oyees woul d receive pay for designated holidays if, during the
payroll week in which the holiday occurs, the enployee is at work;
on a schedul ed vacation; on a |ayoff under specified conditions;
performng jury service; a wtness in a court of law, qualified for
bereavenent pay; or absent because of personal illness and certain
sick I eave conditions apply. Id. at 822. Readi ng VRRA § 2021(b)(3)
in light of the Suprene Court’s decision in Mnroe, the Court of
Appeal s concl uded that “[t] he thrust of [that provision], according
to the [Suprene] Court, was to prevent discrimnation against
reservists but not to grant them preferential treatnent.” 1d. at
823. The court noted the simlarities between the characteristics
of absence fromwork required by the mlitary obligation at issue
and t he absences of the exenpted categories, viz., the absences were
not generally of extended duration; and they were for reasons beyond
the control of the absent enpl oyee. ld. at 825. Therefore, the
court concluded, “relieving [National Guard nenbers] on mlitary
| eave from the work requirenent nerely establishes equality for
Nat i onal Guardsnen and reservists, not preferential treatnent.” 1d.

at 825. Thus, the court concluded, the plaintiff Guardsnman had

18



established his right to holiday pay wunder 8§ 2021(b)(3).
Significantly, however, the court indicated that a schedul ed
vacati on, which al so was exenpted fromthe work requi renent, was not
conparable to mlitary |leave. The court observed: “W realize a
pl anned vacation is different fromthe other exceptions onthe |list.
Vacation is earned tinme away fromwork, and this exception nerely
recogni zes that an enpl oyee should not be prejudiced, in the form
of lost holiday pay, for taking an earned vacation.” 1d. at 825
n. 3.

The Senate report on the bill that becane § 4316(b) (1) stated
that it “would codify court decisions that have interpreted current
law as providing a statutorily-mandated |eave of absence for
mlitary service that entitles service nenbers to participate in
benefits that are accorded other enployees. See Walternyer, 804
F.2d 821; Wnders v. People Express Airlines, Inc. 595 F. Supp
1512, 1519 (D.N.J. 1984), affirned, 770 F.2d 1078 (3d Cr. 1985).”
S. Rep. 103-158 (Cctober 18, 1993). The Report explained that:

[ Al n individual who serves in the uniforned services w ||

be considered to be on furl ough or | eave of absence while

in the service [and] will be entitled to the sanme rights

and benefits not determined by seniority that are

general ly provided to the enpl oyer’ s ot her enpl oyees with

simlar seniority, status, and pay who are on furl ough or

| eave of absence[,] under a practice, policy, agreenent,

or plan in force at the beginning of the period of

uni formed service or which becones effective during the
period of service. |d.
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The House Report declared that the bill had the sanme purpose
and effect. The bill was described as providing for “[r]ights,
benefits, and obligations of persons absent from enploynent for
service in a unifornmed service.” H R Rep. 103-65(1)(April 28,
1993). The House Report el abor at ed:

The Commttee intends to affirm the decision in
VWal ternyer v. Alum num Co. of Anerica, 804 F.2d 821 (3d
Cir. 1986) that, to the extent the enployer policy or
practice varies anong various types of non-mlitary
| eaves of absence, the nost favorable treatnent accorded
any particular | eave would al so be accorded the mlitary
| eave, regardless of whether the non-mlitary |leave is
paid or unpaid. Thus, for exanple, an enployer cannot
require servicenenbers to reschedule their work week
because of a conflict with reserve or National Guard

duty, wunless all other enployees who mss work are
required to reschedule their work. Cf. Runsey v. New
York State Dept. of Corr. Services, 124 LRRM 2914
(N.D.N Y. 1987). However, servicenenbers are not

entitled to receive benefits beyond what they woul d have
recei ved had they remai ned continuously enpl oyed.
ld. See also 139 Conc. Rec. S 14865-03m 1993 W. 444411 (Nov. 2,
1993); A Now TECHNI CAL RESOURCE GUIDE TO THE UNI FORVED SERVI CES EMPLOYMENT AND
REEMWPLOYMENT RI GHTS ACT (USERRA), U. S. DEP' T OF LABOR VETERANS EMPLOYMENT AND

TRAINING SERVICE, 9 (March 2003). 24

#That guide provides, in pertinent part, as follows:

Rights not based on seniority Section 4316(b)[:]
Departing service nenbers nust be treated as if they are
on a | eave of absence. Consequently, while they are away
they nmust be entitled to participate in any rights and
benefits not based on seniority that are available to
enpl oyees on nonm litary | eaves of absence, whether paid
or unpaid. If thereis a variation anong different types
of nonmlitary | eaves of absence, the service nenber is
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Al though the legislative history of the bill that becane §
4316(b) (1) does not nention Monroe, Congress necessarily intended
for that section to codify Monroe's interpretation of 8 2021(b)(3)
Wth respect to the effects upon the non-seniority rights of
uni f ormed servi ce nenbers by their absences fromcivilian enpl oynent
by reason of their mlitary obligations. The reports of both the
Senat e and t he House expressed an intention to codify Walternyer in
this respect. See H R Rep. 103-65(1) (April 28, 1993), S. Rep
103-158 (COct. 18, 1993). Thus, they necessarily indicated an intent
to codify Monroe’s “equal, but not preferential” interpretation of
VRRA § 2021(b)(3) which was adopted and followed by Walternyer.
Al t hough Wal ternyer applied the Monroe interpretationto enforce the
enpl oyee’s right to equal treatnent, rather than the enployer’s
right not to grant preferential treatnent, Waltermyer could not be
codified without including the Mnroe interpretation that it
adopt ed.

Conversely, USERRA' s | egi sl ative history does not indicate that
Congress intended to rely on 8 4311(a)’ s general discrimnation ban

to assure that reservist-enployees on mlitary |eave receive

entitled to the nost favorable treatnent so |long as the
nonmlitary | eave is conparable. For exanple, a three-
day bereavenent |eave is not conparable to a two-year
period of active duty.
| d.

Avai |l abl e at: http://ww. dol . gov/vet s/ what snew ugui de. pdf.
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benefits equal to those that other enpl oyees receive while taking
conparable non-mlitary | eave. Wile new§ 4316(b) (1)’ s legislative
history clearly reflects the intent to specifically guarantee
reservists equality of on-leave benefits, the history of 8§ 4311(a)
shows an intent to continue and strengthen the anti-discrimnation
provision but not the specific goal of guaranteeing parity of
benefits.

Further, the brief legislative history of the bill that becane
8§ 4311(a) reflects nointention to prohibit neutral |abor contracts
fromtreating enployees onmlitary | eave equally with those on non-
mlitary | eave with respect to the | oss of benefits due to absence
fromwork. The House report, in nost relevant part, states that:

Current | aw protects Reserve and National Guard personnel
fromtermnation fromtheir civilian enploynent or other
forme of discrimnation based on their mlitary
obligations. Section 4311(a) would reenact the current
prohi bition against discrimnation which includes
di scrimnation against applicants for enploynent, (see
Beattie v. The Trunp Shuttle, Inc., 758 F. Supp. 30
(D.D.C. 1991)), current enployees who are active or
i nactive nenbers of Reserve or National Guard units,
current enpl oyees who seek to join Reserve or Nationa
Guard units (Decenber 20, 2004 Boyle v. Burke, 925 F.2d
497 (1st Cr. 1991)), or enployees who have a mlitary
obligation in the future such as a person who enlists in
t he Del ayed Entry Program whi ch does not require | eaving
the job for several nonths. See Trulson v. Trane Co.
738 F.2d 770, 775 (7th Gr. 1984).
H R Rep. 103-65(1)(April 28, 1993). The Senate report |ikew se

does not indicate that Congress intended to prohibit such neutral
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| abor contract provisions. The report, in nost pertinent part,
provi des:

New section 4311(a) would specify the relationship to
service that would bring individuals within the VRR | aw
and al so specifies the actions of enployers that would
constitute violations of that law. Specifically, as to
i ndividuals, the section would provide that individuals
who are nenbers of, perform have perforned, apply to
perform or have an obligation to performservice in the
uni formed services would be covered by the |law. The
section would provide that such individuals nmay not be
denied initial enploynent, reenploynent, retention
pronotion, or any benefit of enpl oynent by an enpl oyer on
the basis of the relationship to service.
S. Rep. 103-158 (Cctober 18, 1993).

The legislative history of 88 4311(a) and 4316(b) (1) does not
mention West. 609 F.2d 147. On the other hand, that |egislative
hi story expresses an intent to codify in 8 4316(b)(1) the Monroe-
VWal ternyer line of cases with respect to non-seniority rights and
benefits to which persons absent fromcivilian enpl oynent by reason
of service in the wuniforned services are entitled. West is
i nconsistent with and was expressly disapproved by Mnroe and
Wal t er nyer. 2 Therefore, we nust conclude that USERRA's

codi fication of Monroe and Wal ternyer | egislatively overrul ed West.

% Monroe, 452 U.S. at 551 n.1 (recognizing that the Sixth
Circuit’s opinion in Monroe conflicted with West and affirmng
the Sixth Grcuit), Walternyer, 804 F.2d at 821 (noting that West
was “substantially weakened” by Monroe).
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C. Section 4316(b)(1) Governs This Case

Section 4316(b) (1) of USERRA provides that an enpl oyee who is
absent fromenpl oynent for mlitary service is deened to be on | eave
of absence and “entitled to such rights and benefits not determ ned
by seniority...generally provided by the enployer to enployees
having simlar seniority, status, and pay who are on furl ough or
| eave of absence under a contract, agreenent, policy, practice or
plan....” Reading 8 4316(b)(1) together with 8§ 4311(a) and other
USSERA provi sions, the |l egislative history, preceding statutes, and
pertinent jurisprudence, we conclude that Congress intended by §
4316(b) (1) to clarify and codify the interpretation of VRRA 8§
2021(b)(3) by the Suprene Court in Monroe and the Third Grcuit in
VWal ternyer, requiring enployers, with respect to rights and benefits
not determned by seniority, to treat enployees taking mlitary
| eave, equally, but not preferentially, in relation to peer
enpl oyees taking conparable non-mlitary | eaves generally provided
under the enployer’s contract, policy, practice or plan. Although,
the “equal, but not preferential” requirenent arose out of the
Courts’ interpretation of VRRA 8§ 2021(b)(3)’s prohibition against
deni al of enploynent rights because of mlitary obligations, which
has been enhanced and continued by USERRA 8§ 4311(a), Congress
deci ded to adopt new 8 4316(b)(1) to provide nore specifically and

affirmatively for the accrual of non-seniority rights and benefits
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by enpl oyees while on mlitary duty, rather than continue to rely
on the general prohibition against service-related denials of
benefits for that purpose. Congress sought by 8§ 4316(b)(1) to
guarantee a neasure of equality of treatnent with respect to
mlitary and non-mlitary |eaves and to strike an appropriate
bal ance between benefits to enpl oyee-service persons and costs to
enpl oyers. USERRA does not authorize the courts to add to or
detract fromthat guarantee or to restri ke that bal ance.

For these reasons, we conclude that the district court erred
in deciding that 8 4311(a), rather than 8§ 4316(b)(1), nust be
applied in this case. Because the district court gave severa
reasons for its interpretation, we wll set them forth before
commenti ng on each

The district court decided that “[s]ection 4316 is inapplicable
to this case[, because] it only applies to a person who is
reenpl oyed under this chapter or who i s absent on furl ough or | eave
of absence.”?® The district court stated that 8§ 4316 “is
specifically tailored to apply to a reservist or veteran returning
to enploynent from active duty rather than reservists...who have

been away for relatively short periods [for] drilling and

% 211 F. Supp. 2d. at 838 (footnotes and internal quotations
omtted).
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training[.]"% Furthernore, the court stated, “the anti-
di scrim nation provisions (now 8§ 4311(a-c), fornmerly, 8 2021(b)(3))
were specifically added ‘to protect the rights of reservists which
had been found to be inadequately protected’ wunder the provision
cited by the City (8 4316, fornerly VRRA § 2024(d)).”2® Concl udi ng
that this case should be analyzed and deci ded under USERRA's §
4311(a) anti-discrimnationprovision, thedistrict court identified
West, 609 F.2d 147, decided under VRRA § 2021(b)(3), as our Crcuit
precedent that nust be applied in deciding clains under the USERRA
for non-seniority benefits by enployees returning fromservice in
the uni formed services.? The district court read West to hol d that
VRRA § 2021(b)(3) “requires that enployers, in applying collective
bar gai ni ng agreenents which grant a benefit of enploynent based on
‘presence’ rather than on ‘hours actually worked,’ should treat
reservists as if they were ‘constructively present’ during their
reserve duty.”?30

We believe that the district court was m staken in each of its

reasons for deciding that 8 4311(a) nust be applied in this case

2 d.
# |1d. (quoting Carney, 602 F.2d 763).
21d. at 839 n.63, 841 n.82, 842, 844 n. 106.

¥1d. at 842.
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and, consequently, also mstaken in using the Wst “constructive
presence” theory to decide the firefighters’ clains. W wll discus
the erroneous points of the district court’s decision in the order
set forth in its opinion.

First, 8 4316(b)(1) is fully applicable to reservists’ short
absences from civilian enploynent for weekend drills or two-week
annual training. In USERRA, the term “service in the uniforned
services” neans “the performance of duty on a voluntary or
i nvol untary basis in a unifornmed servi ce under conpetent authority.”
38 U S.C § 4303(13). It includes “active duty, active duty for
training, initial active duty for training, inactive duty training,
full-time National Guard duty,” nedical exam nations to determn ne
fitness for duty, and performance of funeral honors duty. |I|d. The
term“uni fornmed services” neans “t he Arned Forces, the Arny Nati onal
Guard and the Air National Guard when engaged in active duty for
training, inactive duty training, or full-time National Guard
duty[.]” 38 U.S.C. § 4303(16). Thus, both of these terns apply to
menbers of the uniformed services who participate in inactive duty
training for weekend drills and two-week annual training.
Consequently, 8 4316(b) (1), which applies to “a person who i s absent

froma position of enploynent by reason of service in the uniforned
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services” is fully applicable to reservists during their weekend and
two-week military duty sessions. 3

Second, “reenpl oynent” is not fornmally defined in § 4303, but
88 4312-4313, providing for USERRA reenploynent rights and
positions, plainly apply to “any person whose absence from a
position of enploynent is necessitated by reason of service in the
uni formed services.” 38 U S.C. § 4312. As noted in the previous
paragraph, the ternms “service in the uniformed services” and
“uni formed services” apply to “inactive duty training,” whichrefers
to reservists and their two week and weekend training periods.
Further, USERRA makes specific provisions for the reenpl oynent of
a person whose period of service in the unifornmed services was | ess
than 31 days. 38 U S C. 8 4312(e)(1)(A); 4313 (a)(1). Thus, a
reservist who returns to his or her job after weekend drill is
“reenpl oyed” just as nmuch as one who is reinstated after a period

of service of two years. %2

% See Gordon v. Wawa Inc., 388 F.3d 78, 81 (3d Cir. 2004)
(construing “service in the uniforned services” as applicable to
a reservist’s “weekend Reserve duties” with respect to his duty
under USERRA 8§ 4312(e) to report to his enployer upon conpletion
of his period of service).

¥ See Proposed Regul ation, summary, 69 F.R No. 181 at 56270
(expl ai ning that enpl oyees are “reenpl oyed” when they return to
work after a weekend or two years) and 56274 (expl ai ning that
USERRA consi ders enpl oyees to be “reenpl oyed” whether they are
gone for nore or |less than 31 days).
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Third, the district court mstakenly thought that VRRA 8§
2024(d) was the precursor of USERRA 84316(b)(1). However, USERRA
84316(b) (1) had no true predecessor and deals with a different
subject (non-seniority rights of persons absent for mlitary
service) from VRRA § 2024(d) (reenploynent rights). VRAA 8§
4301(b) (1) was sonewhat simlar to USERRA 8 4316(b) (1) but not a
true precursor. See S. Rep. 103-158 (1993). VRAA § 2021(b)(3) was
added to protect against discrimnation (such as punitive
di scharges, denotions, et. al.) not protected against by VRAA §
2024(d). See legislative history of USERRA , supra. Thus, VRRA §
2021(b)(3) was not added to cure a deficiency in a prior provision
simlar to USERRA 8§ 4316(b)(1).

Finally, as we have noted, West and its “constructively
present” theory of interpretation was di sapproved by the Suprene
Court in Monroe and legislatively overruled in the codification

of Monroe and Walternyer by USERRA 8 4316(b)(1).

2.

Applying 8 4316(b)(1) to the sunmary judgnent record in this
case, we conclude that the district court’s judgnent nust be
reversed and summary judgnent granted for the Gty on the foll ow ng
clainms: (1) lost straight-tinme pay; (2) | ost overtine opportunities,;

and (3) m ssed upgrading opportunities. From our review of the
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record we have determned that there is no type of non-mlitary
| eave avail able to any enpl oyee under which an enpl oyee can accrue
or receive the foregoing kinds of benefits. Hence, insofar as the
record shows, there is no type of | eave under which these benefits
may accrue that is conparable to any mlitary | eave.

We further conclude that the district court’s summary judgnent
wth respect to: (1) bonus day | eave; (2) perfect attendance | eave;
and (3) the twenty-seven hour cap on | ost overtine nust be reversed
and the case remanded for further proceedings on these clains.
There are genuinely disputable issues as to the material facts of
whet her involuntary non-mlitary | eaves, not generally for extended
durations, for jury duty, bereavenent, and |line of duty injury | eave
(provided that the enpl oyee returns to work in the follow ng shift),
under which enpl oyees may accrue or receive bonus day |eave and
perfect attendance |eave benefits, are conparable to each
plaintiff’s mlitary |eaves taken for service in the uniforned
services. For the sane reason, there is a disputable issue as to
whet her sick | eave, under whi ch enpl oyees recei ve the benefit of the
twenty-seven hour cap for the first shift of sick |eave they use,
is conparable to mlitary |eave. Thus, we reverse and renmand on
this claimal so.

We al so conclude that the summary judgnent in favor of Anthony

Roger s nmust be reversed because the record does not contai n adequat e
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evi dence to support the judgnment. The Gty nust be granted summary
judgnent on this claim
3.

We nust determ ne the period of time, pre-filing, during which
damages accrued so as to be recoverabl e under USERRA. The district
court referred the issues regarding the statute of limtations,
| aches, and equitabl e estoppel to a nmagi strate judge and the parties
consented to the magistrate judge’s jurisdiction pursuant to 28
US C 8 636(c) for that purpose. The parties filed cross-notions
for partial summary judgnent. The magistrate judge held that the
four-year statute of limtations in 28 US C 8§ 1658 applies to
plaintiffs’ causes of action and that plaintiffs’ clains are not
barred by the equitable defenses of |aches or estoppel.3 The
district court certified this issue for appeal under 28 U S.C. 8§
1292(b), and the Gty appeals the district court’s hol ding.

Section 4323 of USERRA does not provide a tinme limt for
bringing a claimfor relief, stating only that “[nJ]o State statute
of limtations shall apply to any proceedi ng under this chapter.”
38 U.S.C. 8 4323(l). The Cty argues that this court shoul d borrow
the two-year statute of limtations contained in the Fair Labor

Standards Act (“FLSA’). 29 U. S.C. § 255(a). However, the Cty's

® 172 L.R R M (BNA) 2240, 2003 W. 1566502 (WD. Tex. March
4, 2003).
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argunent that plaintiffs’ clains are “strongly anal ogous” to FLSA
clains is without nerit. The Cty cites no case authority under
USERRA or any previous statute governing veterans' enploynent and
reenpl oynment rights in which a court borrowed the FLSA statute of
limtations. Furthernore, the purposes of the two acts are not
simlar. Congress passed the FLSA, pertaining to m ni mumwages and
wor ki ng conditions, for the purpose of inproving nationw de | abor
conditions,* and USERRA for the purpose of encouraging mlitary
service by protecting wuniforned service nenbers’ rights and
benefits.* Plaintiffs’ clains involve neither the violation of
FLSA standards nor any simlar standard. For these reasons, we
reject the Cty's argunent that we should borrow the two-year
federal statute of limtations fromthe FLSA

Plaintiffs presented argunents in both this court and the
district court that 28 U S.C. § 1658, the four-year uniform and
general statute of limtations for federal causes of action not
governed by an explicit statute of Ilimtations, should apply.

Alternatively, they now argue for the first tine on appeal that no

¥ 29 U.S.C § 202

¥ 38 U.S.C. 8§ 4301.
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statute of limtations applies to USERRA clains and that their
clains are not barred by either |aches or estoppel.3

Because plaintiffs took the position before the nmagistrate
judge that the four-year residual statute of |imtations of § 1658
applied to their clainms, and the court rendered judgnent to that
effect, plaintiffs have wai ved any claimto relief beyond four years
prior to the date on which their conplaint was filed.® Plaintiffs
have thus limted their claimto relief and this court will not
consider their argunent that no statute of |[imtations applies.

The Cty also argues that regardless of the applicable
limtations period for plaintiffs’ clains, those clains are barred
by the equitable doctrines of |aches and estoppel. The district
court determned that the plaintiffs’ damges clains are not
affected by those equitable affirmative defenses.

In order to invoke the doctrine of |laches, the Cty nust show
an i nexcusabl e delay in asserting a right and undue prejudice to the

City as a result of that delay.® To invoke the doctrine of

% See, however, Proposed Regul ations, summary, 69 F.R No.
181 at 56281 (“The Departnent [of Labor] has |ong taken the
position that no Federal statute of limtations applied to
actions under USERRA.").

%Vela v. City of Houston, 276 F.3d 659, 678 (5th Cir. 2001)

¥ Westchester Media v. PRL USA Hol dings, Inc., 214 F.3d
658, 668 (5th Gr. 2000); MIller v. Cty of Indianapolis, 281
F.3d 648, 654 (7th Gr. 2002) (applying |laches to USERRA cl ai ns);
Wal | ace v. Hardee’'s of Oxford, Inc., 874 F. Supp. 374, 377 (M D
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equitable estoppel, the Cty nust show that it relied on a
representation by plaintiffs, changed its position based on that
reliance, and that it was prejudiced because of that change in
position.* Essential to both of those clains is a showing by the
City that it was prejudiced by plaintiffs’ failure to bring their
clains earlier. Because the district court properly found that the
City did not introduce any sunmary j udgnent evi dence either that any
“delay” inplaintiffs asserting their clains was i nexcusabl e or that
the Gty was prejudiced by such delay, plaintiffs’ clainms are not
barred by the equitable doctrines of |aches or estoppel.

The GCity's only allegations of prejudice are that at | east one
of the nanmed plaintiffs nolonger works for the City, that potenti al
W tnesses may be retired or unavailable, and that the Cty had
already fulfilled its nonetary liability to Plaintiffs by paying
them under the CBA. Not only has the City presented no sunmary
j udgnent evidence of such prejudice, but simlar allegations of
prejudice have been held to be insufficient in the USERRA

f r amewor k. 4°

Al a. 1995) (invoking that sanme standard in the context of a
USERRA cl ai ns) .

¥ Lauderdal e County Sch. Dist. v. Knight, 24 F.3d 671, 691
(5th Gir. 1994).

“See Wal |l ace, 874 F. Supp. at 377 (enployer not unduly
prejudi ced by the cost of defending VRRA suit now instead of
earlier and by continuing to conduct its normal business



Considering that the plaintiffs limted their clains for
damages to the four-year period before the filing of their suits in
the district court and that the Cty has not shown that it was
prej udi ced because of an inexcusable delay on plaintiffs’ part, we
affirm the district court’s ruling that plaintiffs’ clains for
damages, if any, were not barred but are limted to recovery of
damages conmmenci ng on Cctober 4, 1995, four years preceding the
filing of their claim

Concl usi on

The district court’s judgnent on the statute of limtations,
| aches, and equitable estoppel clains is AFFI RVED. O herw se, the
district court’s judgnent is REVERSED. Judgnent is rendered for the
City dismssing plaintiffs’ clains for (1) |ost straight-tinme pay;
(2) lost overtine opportunities; and (3) mssed upgrading
opportunities. Judgnent is also rendered for the Gty dismssing
Ant hony Rogers’ individual claim The case i s REMANDED for further

proceedi ngs on the plaintiffs’ clains for (1) bonus day |eave; (2)

operation); Novak v. Mackintosh, 937 F. Supp. 873, 880 (D.S.D
1996) (no prejudice in VRRA claimwhen there was no evi dence that
t he enpl oyer changed its position in any way that woul d have
occurred if there had not been delay). The Cty' s allegation
that it will be prejudiced by having to pay additional
conpensation to Plaintiffs above the anpbunt bargained for in the
CBA between the parties is simlarly not a sufficient allegation
of prejudice, as Plaintiffs’ right to recover in this case is
governed by statute rather than the CBA. Carney, 602 F.2d at
763.
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perfect attendance | eave; and (3) the twenty-seven hour cap on | ost

overtine.
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