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These appeals arose froma lawsuit in which a group of
farmers and ranchers sought to prevent the United States

Departnent of Agriculture (USDA) fromrel easing certain



governnment records to the Animal Protection Institute (APlI) in
response to APlI’'s Freedom of Information Act (FOA) request. The
district court entered an injunction preventing rel ease of
certain information, and the USDA and the APl appeal ed.
Hi story of the Lawsuit

The lawsuit underlying these appeals is a "reverse-FO A"
action. In a reverse-FOA action, a plaintiff seeks to prevent a
governnental agency fromreleasing information to a third party
in response to the third party’s request for information under
FOA?! In this lawsuit, a group of farners and ranchers sought
to prevent the rel ease of information sought by APl through a
FO A request.

I n Novenber 1997, the API, an ani mal advocacy group,
submtted a FO A request to the USDA for certain docunents
mai nt ai ned by a USDA agency, the Animal and Plant Health
| nspection Service (APH S). The APl sought copies of a form
entitled “Application Data Report (Livestock Protection Collars)”
fromevery state in which the Livestock Protection Collar (LPC)
has been used.

Li vestock owners use the LPC to protect sheep and goats in
fenced pastures from coyotes who frequently attack by biting an
animal’s neck. The LPC consists of a bladder containing a toxic,

restricted-use pesticide that is attached to an animal’s neck

1See AM JUR. 2D Freedom of Info. Acts 8§ 609 (2004).
2



wth a velcro strap. |If a coyote bites the animal’s neck and
punctures the bl adder, the coyote wll be poi soned.

Enpl oyees of a USDA agency, WIldlife Services (W5), apply
LPCs to animals as a service to farners and ranchers. Livestock
owners using this service enter into Cooperative Agreenents with
WS under which they share the cost of the LPCs and allow W5 to
enter their properties to apply the collars. As a result, the
participants in the LPC programare called “Cooperators.”
Cooperators may be individuals, businesses, or governnental
entities.

A Cooperative Agreenent contains the Cooperator’s nane,
address, tel ephone nunber, ranch or farm nanme, the property
owner’s nane and address, the land class and size, and a
Cooperative Agreenent nunber. The form sought by APl contains
only the nane and | ocation of the ranch or farmwhere the collars
have been applied and the Cooperative Agreenent nunber.

In response to API’s request for these forns, APH S rel eased
LPC records for the six states where the LPCs have been used, but
redacted the nanmes and | ocations of the ranches and farns where
the collars have been applied, citing Exenption 6 of FO A  Under
Exenption 6, federal agencies may w thhold from di scl osure any
“personnel and nedical files and simlar files the disclosure of

whi ch woul d constitute a clearly unwarranted invasion of personal



privacy.”? Dissatisfied with the redacted records, APl sought an
adm ni strative appeal on June 24, 1999. |In August 1999, when the
appeal was still unresolved, APl filed a FOA | awsuit agai nst W5
in federal court in the District of Colunbia. In a FOA |lawsuit,
a plaintiff who has unsuccessfully sought information through a
FO A request seeks to force the disclosure of the requested
information. After APl filed its lawsuit, the Ofice of General
Counsel of the USDA determ ned the records could be rel eased

wi t hout redaction.

Before a rel ease occurred, the appellees, three John Doe
plaintiffs and two associ ations representing farnmers and ranchers
(the Doe plaintiffs), sued the USDA, APH S and W5 (collectively,

t he governnent), on Novenber 1, 1999, in the Western District of
Texas. The Doe plaintiffs sought to prevent the rel ease of
information that could identify themas participants in the LPC
program The district court imediately granted a tenporary
restraining order (TRO enjoining APH S fromrel easing the
personal information of individuals, entities, and applicators?

using LPCs or enrolled in the Livestock Protection Program The

25 U.S.C. § 552(b)(6).

3An i ndividual who is authorized to use a restricted-use
pesticide, such as the pesticide used in the LPC collar, is
referred to as an applicator. To use a restricted-use pesticide,
an individual nust be certified through an Environnental
Protection Agency approved program See 7 U S.C 8§ 136(e); 7
US C 8§ 136i.



TRO was converted to a prelimnary injunction on Novenber 15,
1999.

The governnent noved to transfer the Doe case to the D. C
district court where API’s |lawsuit was pending, or alternatively
to stay the Doe action. The district court denied the notion in
January 2000, but the D.C district court stayed API's lawsuit in
June 2000 pendi ng disposition of the Doe |awsuit. APl then noved
to intervene in the Doe | awsuit.

Before the Doe plaintiffs filed their lawsuit, a third
litigation began that served as the basis for an anmendnent to the
Doe conplaint. In January 1999, an environnental group called
Forest Guardians submtted a FO A request to APHI S for a conputer
di skette copy of the managenent information system (M S) database
used as the basis for all W5 annual reports for 16 states. The
M S dat abase contains information about the LPC program and
simlar agreenents for participants of other USDA wildlife
control prograns, including Cooperator nanes and addresses,
agreenent nunbers, and county and acreage information about
Cooperator property. Because of the prohibitive cost and the
di sruption the requested downl oad woul d cause, APH S attenpted to
persuade Forest Guardians to narrow its request. Dissatisfied
wWth this response, Forest Guardi ans sued APHIS in March 1999 in
the District of New Mexico. APH S and Forest Quardi ans quickly

began settl enent negoti ati ons.



In the process of reaching a settlenent, APH S began to
rel ease partial sets of reports generated fromthe M S dat abase.
In the first two rel eases, in COctober 1999 before the Doe suit
was filed, APH S redacted the nanmes and addresses of private
Cooperators, citing Exenption 6. APH S nade a third release in
Novenber 1999. That rel ease consisted of reports using data from
states that did not participate in the LPC program The nanes
and farmor ranch addresses of private Cooperators were not
redacted. APH S's third rel ease was based on gui dance from
USDA's O fice of General Counsel that the nanes and addresses of
persons or entities dealing with the governnent in a business
capacity should generally not be w thheld under Exenption 6.

I n Decenber 1999, Forest CGuardians agreed to settle its
lawsuit and to forgo MS reports fromstates participating in the
LPC program |In exchange, APH S agreed not to w thhold
information fromremaining records under Exenption 6. Wen the
Doe plaintiffs | earned of the pending settlenent, they anended
their conplaint. Through the anendnent, filed on January 11,
2000, the Doe plaintiffs sought to prevent rel ease of personal
Cooperator information in response to Forest Guardi ans’ FO A
request, and any other FO A requests seeking personal Cooperator
informati on. Because the anendnent sought to prevent disclosure
of all personal Cooperator information, not just the information

in LPC application records, the anmendnent consi derably broadened



the relief APl originally sought.

In response to the anendnent and a second request for a TRO
the district court in the Doe case issued a new TRO on January
11, 2000 and expanded the previous prelimnary injunction on
February 9, 2000. The expanded injunction prohibited the
governnent from di sclosing any information that would allow the
recipient to obtain or deduce the identity of Cooperators. On
August 8, 2000, the district court certified a plaintiff class
consisting of all individuals or entities who have been
Cooper at ors* since January 1, 1990.

Forest CGuardians also finalized its settlenent negotiations
wth APH S in August 2000. To settle on terns that woul d not
vi ol ate the expanded prelimnary injunction, Forest Quardi ans
agreed to settle for release of only one type of report fromthe
M S dat abase — county sunmary reports — with Cooperator
identifying informati on redacted. Under the settlenent, the
governnent agreed to cooperate in the rel ease of further non-
exenpt information in the county summary reports if and when the
expanded prelimnary injunction in the Doe case was lifted. On

February 27, 2001, Forest CGuardians’ clains in the New Mexico

“Nei ther the order certifying the class, nor the Doe
plaintiffs’ notion for class certification, defined “Cooperator.”
The plaintiffs’ conplaint, however, describes Cooperators as
“ranchers and ot hers who have requested assistance from or
entered into Cooperative Agreenents with, W5 to control
predators.”



lawsuit were dism ssed with prejudice under the settlenent.

On Septenber 30, 2002, the district court granted the
governnent’s notion to dismss the Doe plaintiffs’ constitutiona
clains and the clains based on other pending FO A requests. The
district court then granted the Doe plaintiffs’ notion for
summary judgnent, hol ding that personal identifying informtion
about Cooperators was exenpted from di scl osure under Exenptions
3% and 6 of FOA, and protected fromdisclosure by the Privacy
Act . ©

The district court entered a pernmanent injunction on
February 14, 2003. The injunction enjoins the governnent

fromrel easi ng Personal Information [of a Cooperator]
contained in: (a) records regarding the Defendants’

i vestock protection collar program including but not
limted to the follow ng: Pre-Application Inspection
Reports, Application Data Reports, LPC Project
Summaries, LPC Project Data Reports, Records of 1080
Toxic Collar Use, LPC Quarterly Reports; (b) records
regarding the location where restricted use pesticides
have been, or will be, applied in connection with the
Defendants’ activities; and (c) the MS database or the
records fromwhich information in the MS dat abase
derives, including witten agreenents by which
Plaintiff Cooperators authorize the governnent
Defendants to enter their property.

The i njunction defined Personal |Information as

information that reveals, directly or in conbination
wth other information, the identity of a Plaintiff

SExenption 3 provides that FO A does not apply to matters
specifically exenpted by statute. See 5 U S.C. 8§ 552(b)(3).
This exenption is discussed in nore detail later in the opinion.

fSee 5 U.S.C. 8§ 552a(g).



Cooperator. “Personal Information” includes but is not

limted to, the follow ng: nanmes, addresses, the county

in which a Plaintiff Cooperator is |ocated, the acreage

of the Plaintiff Cooperator’s property, the nane of a

Plaintiff Cooperator’s ranch or farm tel ephone

nunbers, agreenent nunbers and agreenent types.

“Personal Information” includes any type of identifying

information which will allow the recipient of the

information to ascertain the nane, address, ranch, or

| ocation of a Plaintiff Cooperator.

In response to this |anguage, APl filed a notice of appeal. The
governnent noved to alter or anend the injunction.

In its notion, the governnent argued that the pernmanent
injunction is vague and overbroad. Because it maintained the
i njunction prevented coordi nati on anong governnental agencies and
cooperation in crimnal investigations, the governnent asked the
court to anend the injunction to avoid uni ntended consequences.
The district court denied the notion.

The district court then granted a request by the Doe
plaintiffs for attorney’s fees. |In awarding attorney’' s fees, the
district judge relied on APH S s Novenber 1999 rel ease of
information to Forest Guardians. The district court found the
release was a willful and intentional violation of the Privacy
Act that caused nental anguish and enotional injury to the
plaintiffs. The governnent then filed a notice of appeal.

Toget her, the appellants challenge all aspects of the injunction
and the award of attorney’'s fees.

VWhet her the District Court Exceeded Its Jurisdiction

In their first issue, the appellants maintain the district



court lacked jurisdiction to enjoin the rel ease of personal
information in the MS dat abase because the Doe plaintiffs’ claim
regardi ng Forest Guardi ans’ FO A request was noot when the
injunction was entered. The appellants contend that the only
request for disclosure properly before the district court was
API’s FO A request. As a result, the appellants argue that the
district court exceeded its jurisdiction.

In Chrysler Corporation v. Brown, the United States Suprene
Court discussed the circunstances in which a private party may
seek an order enjoining release of governnent records in response
to a FOA request.’” The Court explained that because FOA is
exclusively a disclosure statute, FO A does not provide a private
right of action to enjoin a governnental agency’s disclosure in
response to a request for information under FOA &8 Al though FO A
does not permt a private party to enjoin disclosure, the Court
explained that a party seeking to prevent disclosure in response
to a FO A request may seek judicial review of an agency’s
decision to release information under the Adm nistrative
Procedures Act (APA).° Under the APA 1° a court can set aside an

agency’s determnation if it is “arbitrary, capricious, an abuse

‘Chrysler Corp. v. Brown, 441 U S. 281 (1979).
8See Chrysler Corp., 441 U S. at 292-93.
°See Chrysler Corp., 441 U S. at 318.
See 5 U.S.C. 8§ 706(2)(A).
10



of discretion, or otherwi se not in accordance with law "' Thus,
a district court may revi ew an agency decision to rel ease
i nformati on under FO A and set aside that decision if it is
“arbitrary, capricious, an abuse of discretion, or otherw se not
in accordance with | aw "2

Under basic Article Il principles, this court can uphold a
district court’s order setting aside an agency determ nation only
to the extent there was a |ive controversy before the district
court.®® The exercise of judicial power under Article IIl of the
United States Constitution depends upon the existence of a case
or controversy.* Wthout an actual case or controversy, a
federal court has no jurisdiction.® Under Article III,

a federal court has neither the power to render

advi sory opinions nor “to decide questions that cannot

affect the rights of litigants in the case before

them” Its judgnents nmust resolve "a real and

substantial controversy admtting of specific relief

t hrough a decree of a concl usive character, as

di stingui shed froman opi nion advising what the |aw

woul d be upon a hypothetical state of facts.”?®

The usual rule in federal cases is that an actual controversy

15 U, S.C. § 706(2)(A).
12] g,

13See U.S. ConsT. art. 111, 8 2 (“judicial Power shall extend
to all Cases...and...to controversies”).

14See Preiser v. Newkirk, 422 U S. 395, 401 (1975).
15See Baccus v. Parish, 45 F.3d 958, 961 (5th GCir. 1995).
®Preiser, 422 U.S. at 401 (citations omtted).

11



must exist at all stages of litigation, not nerely at the tine
the conplaint is filed.! Were a controversy no |onger exists,
a claimbased on that controversy is noot.

“I'n general, a matter is noot for Article IIl purposes if
the issues presented are no longer live or the parties lack a
| egal |y cogni zable interest in the outcone.”'® To have a legally
cogni zable interest in the outcone, a plaintiff nust denonstrate
an injury traceable to the defendant that is susceptible to sone
judicial remedy.'® “GCenerally settlenment of a dispute between
two parties renders nobot any case between them grow ng out of
t hat dispute.”?°

In the instant case, the issue of the rel ease of personal
information in the M S dat abase becane noot when Forest Cuardi ans
agreed to settle its lawsuit for the rel ease of redacted county
summary reports. Although the Doe plaintiffs were not part of

the settlenent, they had no injury traceable to the governnent

7"See Roe v. Wade, 410 U.S. 113, 124-25 (1973).

8Sierra Cub v. dickman, 156 F.3d 606, 619 (5th Cir
1998) .

19See Baccus, 45 F.3d at 961.

21 TT Rayonier Inc. v. United States, 651 F.2d 343, 345 (5th
Cir. 1981) (action for declaratory and injunctive relief against
EPA based on cl aim EPA was exceedi ng statutory authority in
promul gating and enforcing list of violating facilities was noot,
where suit brought by United States against plaintiff had been
settled and di sm ssed and EPA had renoved plaintiff fromits
list).

12



that was susceptible to a judicial remedy because APH S deci ded
not to rel ease personal information. A reverse-FOA suit sinply
does not provide the Doe plaintiffs with the renedy they seek.

A plaintiff seeking to prevent disclosure under FO A may
seek judicial review of an agency’s decision to rel ease
information in response to a FO A request,? but a plaintiff has
no renmedy until the agency determnes it will rel ease requested
information.?2 In this case, APHI S did not decide to rel ease the
M S dat abase or personal Cooperator information contained within
the M S database. Under the terns of the settlenent agreenent,
APH S agreed to rel ease only redacted county summary reports —
that is, reports without personal identifying information. Thus,
APHI S never decided to release the personal information that
forns the basis of the Doe plaintiffs’ amended cl ains. 2
Consequently, the only rel evant agency decision was the decision
not to rel ease personal Cooperator information.

Even though APH S deci ded not to rel ease personal Cooperator
information, the district court enjoined the rel ease of personal
information contained in the MS database. By doing so, the

district court acted without an actual controversy and exceeded

21See 5 U.S.C. § 706(2)(A.
25ee Chrysler Corp., 441 U.S. at 318.

ZAPH S rel eased sonme personal information, but that
information related to non-LPC states, information not rel evant
to the Doe plaintiffs’ clains about API’s FO A request.

13



the I egal basis for review under the APA. As a result, the
district court exceeded its jurisdiction by enjoining the
governnment fromrel easing personal information in the MS
dat abase.

The Doe plaintiffs argue on appeal that their clai mabout
personal information in the MS dat abase was not noot because
they al so chall enged the USDA policy which woul d have permtted
rel ease of the information requested by Forest Guardians. The
second anended conpl ai nt does not support that argunent. The
second anended conpl ai nt specifically conplains about Forest
Guardi ans’ request for the MS database information and
identifies “the Forest Guardian Suit and O her Pending FO A
Requests” as the fifth and sixth clainms for relief. Al though the
anended conplaint also refers to a change in the governnent’s
interpretation of Exenption 6, the references cannot be
reasonably interpreted as asserting a challenge to the policy.
| nstead, the references constitute factual allegations that
support the Doe plaintiffs’ request for the district court’s
review of APHI S's decision to release information to Forest
Guardi ans. These factual allegations did not create a
controversy for the district court to resolve.

The Doe plaintiffs also contend their clains about personal
information in the M S database are not noot because the

settl enent agreenent included a promse that APH S woul d rel ease

14



further non-exenpt information in the county sunmary reports if
and when the expanded prelimnary injunction in the Doe case is
lifted. Because they maintain APH S has not made full disclosure
under the settlenent agreenent, the Doe plaintiffs contend the

cl ai mwas not noot.

Al t hough the Doe plaintiffs maintain the governnent has not
fully conplied with the settlenent agreenent, the promse in the
settl enent agreenent does not preserve a |live issue for
resolution by the district court. Under the settlenent, APH S
prom sed

to cooperate with [Forest Guardians] to produce within

a reasonable tinme given the anount of review and

redaction any additional non-exenpt information

w thheld fromcounty summary reports . . . if and when

the injunction issued by the Texas District Court is

lifted or vacated, in accordance with the requirenents

of any court order lifting or vacating that injunction.

Rat her than serving as a self-executing conmtnment to rel ease
information upon the lifting of the injunction, this |anguage
represents a promse to cooperate with future FO A requests for
non-exenpt information. Any releases of MS material to Forest
Guardians wi Il depend on Forest Guardians’ renewed expression of
interest and a determ nation of releasability at that tinme. |If
Forest Cuardi ans expresses that interest, and the governnent
decides to rel ease additional information, the Doe plaintiffs

w Il then have a basis for a reverse-FO A | awsuit concerning the

r el ease.

15



Whet her Exenption 3 Applies to API’s FO A Request

In addition to enjoining the governnent from disclosing
personal information in the MS database, the district court
enj oi ned W5 fromrel easi ng Cooperators’ personal information
contained in records regarding the LPC program The district
court determ ned such information is exenpted from di scl osure
under Exenption 3 of FO A  Although the governnent nmaintained
bel ow t hat Exenption 3 does not apply to API’'s FO A request, it
now agrees the exenption applies. API, however, challenges this
finding on appeal.

Exenption 3 provides that FO A

does not apply to matters that are . . . specifically

exenpted fromdisclosure by statute . . ., provided

that such statute (A) requires that the matters be

w thheld fromthe public in such a manner as to | eave

no di scretion on the issue, or (B) establishes

particular criteria for wwthholding or refers to
particular types of matters to be wi thheld.?

The district court found that the Federal I|nsecticide, Fungicide
and Rodenticide Act (FIFRA)2 prohibits disclosure of the
i nformati on APl sought.

FI FRA est abli shes a conprehensi ve schene for registering and
regul ating pesticides in order “to provide for the protection of

man and his environment.”2® As part of the registration schene,

245 U.S.C. 8 552(b)(3) (enphasis added).
257 U.S.C. 8§ 136-136y.

26S. Rep. No. 92-838 (1972), reprinted in 1972 U.S.C C A N
3993, 3995.

16



the Adm nistrator of the Environnental Protection Agency (EPA)
classifies pesticides as being for general or restricted use.?
When the Adm nistrator determ nes that a pesticide nmay generally
cause “unreasonabl e adverse effects on the environnent,” the
Adm nistrator classifies the pesticide for restricted use.? The
Adm nistrator’s classification of pesticides as restricted-use is
codified in title 40 of the Code of Federal Regul ations.?®

The restricted-use pesticide used in LPCs — sodi um
fluoroacetate — is classified as a restricted-use pesticide under
title 40.% To use a restricted-use pesticide |like sodium
fluoroacetate, an individual nust be certified through an EPA
approved program 3! |ndividuals who are authorized to use or
supervi se the use of restricted-use pesticides are referred to as
certified applicators. 32

Section 136i-1 of FIFRA requires certified applicators of
restricted-use pesticides to maintain certain application

records.®® Although these records are available to federal and

2ISee 7 U.S.C § 136a(d).

285ee 7 U.S.C. § 136a(d).

2See 40 C F.R § 152.175 (2004).
%0See 40 C F.R § 152-175 (2004).
3gee 7 U.S.C. 88 136(e), 136i.
25ee 7 U.S.C. § 136(e).

BSee 7 U.S.C. § 136i-1(a)(1).

17



state agencies dealing with pesticide use or any health or
environnental issue related to the use of pesticides, FIFRA
prohi bits those agencies fromrel easing data, “including the
| ocation fromwhich the data was derived, that would directly or
indirectly reveal the identity of individual producers.”?3
Consequently, FIFRA prohibits the governnent fromrel easi ng dat a,
i ncluding the location fromwhich the data was derived, that
woul d directly or indirectly reveal the identity of Cooperators
usi ng the LPC because the LPC uses sodi um fl uoroacetate. *
Because FI FRA prohi bits disclosure, the personal information in
the LPC application forns is exenpted from di scl osure under
Exenption 3 of FO A

APl , however, nmaintains Exenption 3 does not apply to its
request because FIFRA's prohibition applies only to federal
agenci es that have accessed applicator records under subsection
(b) of FIFRA' s record-keeping provision.® That provision states
t hat :

Records mai nt ai ned under subsection (a) of this section

shal |l be nmade avail able to any Federal or State agency

that deals with pesticide use or any health or

environnental issue related to the use of pesticides,

on the request of such agency. Each such Federal agency

shal | conduct surveys and record the data from

i ndi vidual applicators to facilitate statistical
anal ysis for environnental and agronom c purposes, but

¥7 U S.C § 136i-1.
#See 7 U.S. C. § 136i-1.
%See 7 U.S. C. 8§ 136i-1.
18



in no case may a governnent agency rel ease dat a,

i ncluding the location fromwhich the data was derived,

that would directly or indirectly reveal the identity

of individual producers. In the case of Federal

agenci es, such access to records mai ntai ned under

subsection (a) of this section shall be through the

Secretary of Agriculture, or the Secretary's designee.

State agency requests for access to records naintained

under subsection (a) of this section shall be through

the | ead State agency so designated by the State.?

Because it maintains that the LPC docunents are not records that
WS accesses under this | anguage, APl contends FIFRA s prohibition
agai nst rel ease does not apply to the information it requested
from W&.

APl’s interpretation of this |anguage, however, is
illogical. Under API’'s interpretation, FIFRA would permt W5 to
directly release the application records it maintains as a
certified applicator of a restricted-use pesticide and reveal the
identities of individual agricultural producers, but protect
release if W5 forwarded the information to anot her conponent of
USDA - the Secretary of Agriculture —which would then forward it
to another federal agency. Not only is this illogical, this
interpretation contradicts the act’s |egislative history. The
| egislative history indicates that Congress was concerned about

protecting the privacy of farnmers who use restricted-use

pesticides.*® Because FIFRA prohibits the governnent from

37 U.S.C 8§ 136i-1(b) (enphasis added).

3%See S. Rep. No. 101-357 (1990), reprinted in 1990
US CCAN 4656, 4881 (indicating on July 6, 1990 that
“[r]ecords may not be disclosed to anyone ot her than the

19



rel easing data that would reveal the identity of individuals
using the LPC because the LPC uses a restricted-use pesticide,
the district court properly concluded that Exenption 3 precludes
rel ease of the personal information of Cooperators in the LPC
application forms. 3
Whet her the Injunction Is Vague and Over br oad

The appel lants al so contend the injunction is vague and
overbroad. Specifically, the appellants conplain that the order
enj oi ns the governnent fromrel easi ng personal information in
“records regarding the Defendants’ |ivestock protection collar

program” “records regarding the | ocation where restricted use

enpl oyees of the agencies involved’); 136 Cong. Rec. S10902- 03,
S10933, 1990 WL 14872 (conplaining on July 27, 1990 that proposed
anendnent does not adequately protect the privacy of farners
because it allows persons other than governnent officials to
access pesticide-use records and exposes farners to m schief by
activist groups); H R Conf. Rep. No. 101-916, at § 145, subtitle
H (1990), reprinted in 1990 U S.C.C. A N 5286, 5459 (advising on
Cct ober 22, 1990 that information will be restricted from

di scl osure, except to enpl oyees of federal and state agencies
that deal with pesticide use or any health or environnental
issues related to the use of such pesticides).

3The district court also found that Exenption 6 of FO A and
the Privacy Act protect the personal information of Cooperators
fromdisclosure. APl challenges these determnations inits
appeal . APlI’s appeal, however, can be resol ved w thout
considering Exenption 6 or the Privacy Act.

Because the district court |acked jurisdiction to enjoin
rel ease of personal information contained in the M S dat abase,
and because Exenption 3 applies to the personal information in
LPC application fornms, this court need not consider APlI’s
argunent s about Exenption 6 or the Privacy Act. Regardl ess of
whet her Exenption 6 applies to personal information in LPC
application fornms, or whether the Privacy Act protects the
information, the result would be the sane in this case because
Exenption 3 protects the information from di scl osure.

20



pestici des have been, or will be, applied;” and “the M S dat abase
or the records fromwhich information in the MS dat abase
derives.” The appellants maintain this |anguage is overbroad
because it addresses matters that were not properly before the
district court.

The appel l ants al so conplain that the injunction defines
“personal information” as “information that reveals, directly or
in conbination with other information, the identity of a
Plaintiff Cooperator.” They further conplain that the definition
i ncludes “identifying information which will allow the recipient
of the information to ascertain the nane, address, ranch, or
| ocation of a Plaintiff Cooperator.” The appellants argue that
t he | anguage defining personal information is vague because the
governnent has no way of determ ning what information m ght allow
a recipient to determ ne Cooperator identities and |ocations, and
over broad because it prohibits the rel ease of the county where
Cooperator property is |ocated.

Rul e 65 of the Federal Rules of Cvil Procedure requires an
injunction to be “specific in terns; [and] describe in reasonable
detail, and not by reference to the conplaint or other docunent,
the act or acts sought to be restrained.”* “[T]he scope of

injunctive relief is dictated by the extent of the violation

“°Fep. R Qv. P. 65(d).
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established. . . .”% The district court nmust narrowWy tailor an
injunction to renedy the specific action which gives rise to the
order.*? An injunction fails to neet these standards when it is

over broad or vague.*

[ T] he broadness of an injunction refers to the range of

proscribed activity, while vagueness refers [to] the

particularity with which the proscribed activity is

descri bed. “Vagueness” is a question of notice, i.e.,

procedural due process, and “broadness” is a matter of

substantive | aw. %

In the instant case, the injunction is overbroad because it
covers personal information in the MS database or records from
which information in the M S database derives. The rel ease of
personal information in the MS dat abase was not properly before
the district court when it entered the injunction. As a result,
the district court exceeded the scope of judicial review
permtted under the APA. \Were a court enters an injunction that
exceeds the scope of available judicial review, an injunction is

necessarily overbroad because it exceeds the extent of the

vi ol ati on establ i shed. #°

4Cal i fano v. Yammsaki, 442 U. S. 682, 702 (1979).

2See Vall ey v. Rapides Parish Sch. Bd., 646 F.2d 925, 942
(5th Gir. 1981).

4U.S. Steel Corp. v. United Mne Wrkers of Am, 519 F.2d
1236, 1246 (5th Gr. 1975).

4U.S. Steel Corp., 519 F.2d at 1246 n. 19.

4°See Califano, 442 U. S. at 702 (scope of injunctive relief
is dictated by extent of the violation established).
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The injunction is al so overbroad because it covers the
rel ease of personal information in records regarding the |ocation
where restricted-use pesticides have been, or will be, applied.
In their second anended conplaint, the Doe plaintiffs conplained
about two FO A requests — API’s request for particular LPC
records and Forest Quardi ans’ request for the MS database. The
conpl ai nt does not chall enge an agency decision to rel ease the
| ocati ons where restricted-use pesticides have been, or wll be,
applied. Expanding injunctive relief to cover the | ocations
where restricted-use pesticides have been, or will be, applied,
exceeded the | egal basis for judicial review under the APA
Wt hout an agency decision to rel ease personal information in
“records regarding the |location where restricted use pesticides
have been, or will be, applied,” an injunction enjoining such a
rel ease constitutes an inpernissible advisory opinion.“®

The injunction is also overbroad because it covers all LPC
records. In their second anended conplaint, the Doe plaintiffs
sought declaratory judgnent that “disclosure of persona
informati on of the type sought by APl in the APl Suit” woul d be
“arbitrary, capricious, and an abuse of discretion, or otherw se
not in accordance with the law.” APl sought only LPC application

forms. Wiere a plaintiff seeks review pursuant to the APA an

4See Preiser, 422 U. S. at 401 (federal courts have no power
to render advisory opinions).
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i njunction that enjoins an agency from di scl osi ng nore than has
been requested or nore than the agency has determned to rel ease
is overbroad because it exceeds the legal basis for the |awsuit.?*
Even though the Doe plaintiffs seek declaratory judgnment in
regard to the type of information APl sought, the APAlimts the
Doe plaintiffs to the infornmation APl requested — that is, the
request for specific LPC application forns. The district court’s
injunction order is overbroad because it includes all LPC records
rather than the particular LPC application forns APl requested.
Additionally, the injunction is overbroad because it can be
reasonably read to enjoin the governnment fromrel easing
information to anyone, not to just API. Because the Doe
plaintiffs were limted under the APA to W5's decision to rel ease
information to APlI, the injunction is overbroad because it
applies to requests that were not before the district court.
Finally, the injunction’s definition of Personal |nformation
is overbroad because it includes the county in which a plaintiff
Cooperator is located. The record indicates no basis for
concl udi ng that such information would identify a Cooperator. As
a result, that portion of the definition is overbroad because it

covers nore than the violation established. 8

4’See U.S. Steel Corp., 519 F.2d at 1246 n. 19 (explaining
t hat broadness of an injunction refers to the range of proscribed
activity).

48See Califano, 442 U. S. at 702.
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In addition to being overbroad, the injunction uses vague
| anguage. Although the definition of personal information
i ncludes “reasonable detail,”* it is not specific inits terns®
because it encunbers the federal defendants w th determ ni ng what
conbi nation of information m ght enable API, or others for that
matter, to determ ne the nane, address, ranch, or |ocation of a
Cooper at or.

The Award for Attorney’s Fees and Costs

The district court awarded the Doe plaintiffs attorney’s
fees and costs under the Privacy Act. In its order, the district
court stated that even if the award was not recoverabl e under the
Privacy Act, it would still award attorney’s fees as a sanction
based on the governnent’s willful violation of the court’s
injunction, and alternatively, under the Equal Access to Justice
Act (EAJA).% The governnment challenges this award on appeal.

The Privacy Act provides for a private cause of action
whenever a governnental agency fails to conply with the

requi renents of the act in a way that has an adverse effect on an

“The order states that “personal information” includes
“nanes, addresses, the county in which a Plaintiff Cooperator is
| ocated, the acreage of the Plaintiff Cooperator’s property, the
name of a Plaintiff Cooperator’s ranch or farm tel ephone
nunbers, agreenent nunbers and agreenent types.”

%See FED. R Cv. P. 65(d).
S1See 28 U.S.C. § 2412.
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i ndi vidual.% Were a court finds an agency “acted in a nmanner

which was intentional or willful,” the Privacy Act authorizes the
court to award attorney’'s fees and costs.> Al though the Doe
plaintiffs maintain their lawsuit was, at least in part, a
Privacy Act |awsuit, the second anended conpl aint does not
support that position.

I nstead of reflecting a cause of action under the Privacy
Act, the second anmended conplaint reflects a request for
declaratory judgnent. The Doe plaintiffs did not allege the
federal defendants failed to conply with a provision of the
Privacy Act in a way that adversely harned them rather they
sought a declaration “pursuant to 28 U. S.C. § 2201 [the
Decl aratory Judgnents Act] that disclosure of persona
information of the type sought by APl in the APl Suit would be
arbitrary, capricious, an abuse of discretion or otherwise not in
accordance with the law.” Thus, the Doe plaintiffs did not
establish the prerequisite for attorney’s fees under the Privacy
Act — that is, a lawsuit under the Privacy Act.

Mor eover, no basis exists for a finding that the governnment
acted with intentional or willful nonconpliance with the act.
The district court found the federal defendants acted willfully

because they “rel eased personal information about approxi mately

2See 5 U.S.C. 8§ 552a(g)(1).
*3See 5 U.S.C. 8§ 552a(g)(4).
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170 individuals in New Mexico.”* This disclosure consisted of
unredacted M S reports fromnon-LPC states to Forest CGuardi ans on
Novenber 29, 1999 in response to the New Mexico |awsuit. The

rel ease disclosed MS reports from North Dakota, Kansas,

Ckl ahoma, and Arizona. Although the district court’s sunmary
judgnent order states the release occurred after it entered a TRO
in this case, the TRO could not have applied to the rel ease
because the Doe plaintiffs did not anmend their conplaint to

i ncl ude Forest Guardians’ FO A request until January 11, 2000.
Until that time, the district court had only API’s FO A request
for specific LPC application forns before it. As a result, the
Novenmber 1999 di scl osure to Forest Cuardi ans provides no basis
for attorney’s fees and costs.

In addition, the rel ease provides no basis for sanctioning
the federal defendants. First, unless the governnent has
expressly waived its inmmunity, sovereign imunity bars
sanctions.®> The district court’s order does not specify a waiver

that would permt a sanction. Second, there is no factual basis

S4Al t hough the district court’s order stated that the
di scl osure “rel eased personal information about 170 i ndividuals
in New Mexico,” the disclosure did not rel ease personal
i nformati on about individuals in New Mexico. The order is nore
reasonably read as: rel eased personal information about 170
i ndi viduals in the New Mexico |awsuit.

®See United States v. ldaho Dep’'t of Water Res., 508 U.S.
1, 8-9 (1993) (a specific waiver of sovereign imunity is
requi red before the United States may be held |iable for nonetary
exactions).
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for a sanction. The governnment cannot be sanctioned for a
rel ease of non-LPC records based on a TRO or prelimnary
injunction that prohibits rel ease of LPC records.

Finally, the EAJA does not provide a basis for an award of
attorney’s fees and costs in this case. The Doe plaintiffs did
not plead for attorney’s fees and costs under the EAJA. But even
if the plaintiffs had asked for attorney’s fees and costs under
the EAJA, the district court’s order shows that the district
court never considered whether the governnent’s position was
“substantially justified” as required for a recovery under the
EAJA. ¢

Concl usi on

The district court erred in three regards. The district
court exceeded its jurisdiction by enjoining the rel ease of the
M S dat abase. The court used overbroad and vague | anguage in the
injunction order. The district court erred by awardi ng the
plaintiffs attorney’s fees and costs. As a result, this court
REVERSES t he portion of the injunction order that enjoins rel ease
of the M S dat abase, REVERSES those portions of the injunction
di scussed in this opinion as overbroad and vague, REVERSES the
award of attorney’s fees, and REMANDS this case to the district
court for nodification of the injunction order. The court

AFFI RMS the injunction order in all other respects.

56See 28 U.S.C. § 2412(d)(1)(B).
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AFFI RVED | N PART; REVERSED and REMANDED | N PART.
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