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DeMOSS, Circuit Judge:

In a prior opinion, this panel granted Petitioner M chael
Dewayne Johnson, a Texas inmate sentenced to death for the murder
of Jeffrey Mchael Wtterman, a certificate of appealability
(“CAA”) on two issues of law “(1) whether [Johnson’s] alleged
prosecutorial m sconduct clains neet the due diligence requirenent
of 28 U S.C. 8§ 2244(b)(2)(B)(i); and
(2) if so, whether Johnson's prosecutorial m sconduct clains nerit
relief.” Johnson v. Dretke, 394 F.3d 332, 338 (5th Cr. 2004).

In his successive habeas petition, Johnson clains that David



Vest, an acconplice and witness at his trial, confessed to the
capital nurder crine for which Johnson was sentenced to death
Bot h Johnson and Vest were charged, separately, wth aggravated
robbery by indictnents that charged each man wth shooting
Wetterman. Vest signed under oath a factual stipulation, in which
Vest averred that he shot Wetterman, and subm tted the stipul ation
to the court when he pleaded guilty to the aggravated robbery count
as charged. Although Vest’s factual stipulation was submtted to
the court, it was not read aloud at the plea hearing.
Subsequently, Vest testified at Johnson’s trial that Johnson shot
Wetterman. Johnson argues that his sentence and conviction were
obtained in violation of the U S. Constitution because the
prosecution failed to disclose Vest’'s factual stipulation to
Johnson’s counsel, in violation of Brady v. Maryland, 373 U S. 83
(1963), and because the prosecution know ngly presented false
testinony to the jury in the form of Vest’s testinony,
contradi cting his factual stipul ation, that Johnson shot Wett er man,
inviolation of Ggliov. United States, 405 U. S. 150 (1972). The
district court found that Johnson did not neet the successive
petition requirenents, and in the alternative, if he did, that his
clainms did not nerit relief.

Because we concl ude that Johnson cannot neet the requirenents
of 28 U S.C. § 2244(b), we are constrained to AFFIRM the district

court’s dism ssal of Johnson’s successive habeas petition, even on



a troubling record of the State’s inconsistent pretrial and trial
strategy with respect to the two co-defendants.

| . FACTUAL AND PROCEDURAL BACKGROUND

The follow ng sunmary of the material facts denonstrated at
trial is taken from the opinion and order of the Texas Court of
Crimnal Appeals ("TCCA"), affirmng Johnson’s conviction and
sentence on direct appeal. See Johnson v. State, No. 72,436, (Tex.
Crim App. Sept. 24, 1997). David Vest testified for the State
after pleading guilty to the aggravated robbery charge alleging
that he shot Wetterman and after receiving an ei ght-year sentence
inreturn for his testinony.

According to Vest, around Septenber 8, 1995, a friend, M chael
Barry, showed Vest a stolen Suburban and a nine-mllineter gun
Barry had found in the stolen vehicle. The follow ng day, Vest
vi sited Johnson’ s house while Barry was al so there and saw t he sane
nine-millinmeter gun at Johnson’s house. Later that day, Septenber
9, Vest drove around with friends, including Barry, in a stolen
Cadil l ac, and eventual ly Vest dropped off all of the passengers and
then picked up Johnson. Vest and Johnson returned to Johnson’s
house, where by this tinme Barry was asl eep; Johnson went inside the
house and returned with the nine-mllinmeter gun tucked in his
wai st band. The two began driving again and headed for the Texas

coast. Wen the stolen car’s gas tank approached enpty, the two



decided to steal gasoline from a gasoline station. The two nen
swtched positions in the car, and Johnson drove to several
gasoline stations; the pair ultimtely stopped at the third, a
Lorena Fastine convenience store and gas station. Vest began
punpi ng gasoline, and as he was doing so, the clerk, Jeff
Wet t er man, cane out of the store and began tal king to him Johnson
then got out of the car and wal ked to the rear of the car. Vest
asked Johnson whet her Johnson had the weapon, and Johnson lifted
his shirt revealing the gun in his wai stband. Vest nuttered “shit”
under his breath, and as he returned the gasoline nozzle to the
punp, he heard a shot and saw Wetterman fall. Johnson and Vest got
back in the car and sped away. On their way hone, Johnson sold the
gun to a truck driver, and the next day, Vest saw an account of the
murder and told his nother what happened. |Id., slip op. at 1-3.
In addition to Vest’'s testinony recounted above, other
evidence was presented by the State. A witness at the scene
Wetterman’s co-worker, testified that Wetterman |left the store to
help a custonmer. The witness heard a shot, and when she | ooked out
to the punps, she saw Wetterman on the ground and a bl ond-haired
man standi ng by the passenger door of what she later identified as
a Cadillac. Larry Reynolds testified that he was at Vest’s house
after the incident when Vest and Johnson arrived there. Reynolds
testified that Johnson told himthat Johnson and Vest had tried to

steal gasoline and that Johnson had shot the victimin the face



after he thought he heard Vest say “shoot.” Barry testified that
he had stolen both the Suburban and the Cadillac and left the gun
at Johnson’s house, but that he awoke in Johnson’s house to find
the gun m ssing. When Barry asked Johnson about it, Barry
testified that Johnson replied he had shot sonmeone and was forced
to di spose of the gun. A w tness, Paul Muniti, also testified that
Johnson said Johnson had shot soneone while he and Vest were
stealing gasoline. Id., slip op at 3-5.1

In presenting an alibi defense, Johnson offered the testinony
of several witnesses. His nother testified that Johnson had been
at his aunt’s farm on the weekend of the incident, and another
W tness testified to having seen Johnson at the farmthat weekend
and having been with Johnson on the night of Septenber 9, 1995.
ld., slip op. at 5-6.
B

Johnson was convicted in My 1996 of capital murder and
sentenced to death. See Tex. PenaL CobeE ANN. 8§ 19.03(a)(2). The
Texas Court of Crimnal Appeals ("TCCA") affirnmed the conviction
and sentence, and the U S. Suprene Court denied certiorari.

Johnson filed his first state application for habeas relief on

& her witnesses also identified Johnson and Vest in several
| ocations, consistent with Vest’s testinony, on the day of the
shooting. Also, hair evidence fromthe recovered Cadillac was
determ ned to be consistent with Johnson’s, and cigarette butts
found in the car reveal ed deoxyri bonucl eic acid evi dence
consistent with bl ood sanples taken from both Johnson and Vest.
ld., slip op. at 3-5.



Cct ober 6, 1997, and the state trial court held a hearing before
recommendi ng denial of relief. On March 29, 2000, the TCCA deni ed
Johnson’s application based on the trial court's findings. On
Sept enber 13, 2000, Johnson filed his first application for federal
habeas relief in the Western District of Texas. That request was
deni ed, as was his request for a COA, and the Suprene Court denied
his request for certiorari on March 24, 2003.

Appr oxi mat el y one week before his schedul ed executi on, Johnson
filed a second state habeas application on February 13, 2003
There, Johnson asserted the sane cl ai ns of prosecutorial m sconduct
he presents now in federal court (as well as the sane ineffective
assi stance of counsel cl ai mupon which this panel denied COA). The
TCCA det erm ned that Johnson's application was an abuse of the wit
under Article 11.071 of the Texas Code of Crimnal Procedure and
di sm ssed his application on February 19, 2003.

Johnson requested |l eave fromthis Court to file a successive
federal petition. A mgjority of this panel granted his notion to
file a successive wit on February 25, 2003, authorizing the
district court to consider a successive habeas corpus application
and granting a stay of execution. Under AEDPA, the district court
was required to dismss Johnson's notion wthout reaching the
merits if it found the claim did not neet the standards for a
successive petition. See 28 U.S.C. § 2244(b)(4). The district

court so di sm ssed Johnson's application, but then notw thstandi ng



that dism ssal, proceeded to deny habeas relief on the nerits of
Johnson’s clains as well. Johnson noved for a COA from that
denial, claimng he neets the requirenents of 8§ 2244(b)(2)(B) for
successive petitions.? Johnson argues he is entitled to habeas
relief because his conviction and sentence were obtained in
violation of the U S. Constitution.

This panel granted a limted COA as quoted above. The parties

subm tted supplenental briefing, and oral argunent was heard on

Sept enber 13, 2005.
C.

Davi d Vest was originally indicted separately fromJohnson but
wth a nearly identical indictnent. Vest’s indictnent charged him
with two counts of first degree felony aggravated robbery, see TEx
PENAL CooE ANN. 8 29.03(a)(1), (2), and noticed that during the
comm ssion of that felony, a deadly weapon was used and exhi bit ed.

Paragraph Two of Vest’'s indictnent, the count charged under 8§

2Section 2244(b)(2)(B) provides,

(B)(i) the factual predicate for the claimcould not
have been di scovered previously through the exercise of
due diligence; and

(ii) the facts underlying the claim if proven and
viewed in light of the evidence as a whole, would be
sufficient to establish by clear and convi nci ng

evi dence that, but for constitutional error, no
reasonabl e factfinder woul d have found the applicant
guilty of the underlying offense.

§ 2244(b)(2)(B)(i)-(ii).



29.03(a)(2), read,

David Noel Vest [in the County of MLennan, State of

Texas] on or about the 10th day of Septenber, 1995, did

then and there, while in the course of conmtting theft

of property and with intent to obtain and maintain

control of the property, nanely gasoline, intentionally

and knowi ngly cause bodily injury to JEFFREY M CHAEL

VWETTERMAN, by shooting himw th a handgun, and did use

and exhibit a deadly weapon, nanely said firearm
Johnson concedes that he knew of Vest’s indictnment, and the record
reflects that Johnson’ s counsel was present in the courtroomat the
time of Vest’s gquilty plea to Paragraph Two of the indictnent.

Wth respect to Vest’s guilty plea, Johnson argues that he
could not have discovered the followng facts, exercising due
diligence, in tinme to include the prosecutorial m sconduct clains
now presented and based upon these facts in his initial habeas
petition.

Vest’s factual stipulation, which was signed by Vest under
oath and submtted to the court in support of his plea, read:

| stipulate that | did then and there, while in the

course of conmtting a theft of property and with intent

to obtain and maintain control of the property, nanely

gasoline, intentionally and know ngly cause bodily injury

to JEFFERY M CHAEL WETTERMAN, by shooting him with a

handgun, and did use and exhi bit a deadly weapon, nanely

said firearm
Thus, the factual stipulation tracked verbatim the |anguage of
Paragraph Two of the indictnment, the sole count to which Vest
pl eaded guilty. Vest’s sworn stipulation was offered in support of

his plea to Paragraph Two of the indictnent. At the plea hearing,



Vest wai ved a reading of the indictnment.?

At Vest’s plea, held on February 29, 1996, M. Crawford Long,
the Assistant District Attorney who al so prosecuted Johnson, and
M. Jack Hurley, counsel for Vest, made appearances before the
court. Vest identified hinself to the court, averring that he was
charged in the rel evant case nunber with the of fense of aggravated
robbery. Vest indicated his understanding that “the State el ected
to proceed only on paragraph 2 of th[e] indictnent.” The court
began to request that M. Long read the allegations, but counse
for Vest waived the reading of the indictnment. Vest imediately
pl eaded gqguilty “to the allegations of Aggravated Robbery, as
all eged in Paragraph 2 of the indictnent.”

The court |ater asked about the existence of a plea bargain
between the State and Vest. M. Long answered that in exchange for
a plea of guilty on the aggravated robbery charge, Vest would
“testify truthfully and honestly in the trial of M. Johnson.” M.
Long tendered the plea agreenent, signed by Vest, to the court
which indicated its review of the agreenent and then permtted the
w t hdrawal of the agreenent out of the record. The court then

accepted Vest’'s guilty plea but declined to find him guilty,

3Al t hough the record on appeal did not originally indicate
whet her Vest’s sworn statenent was read al oud at the plea,
counsel for the State noved to supplenent the record at ora
argunent, proffering a copy of the transcript of Vest’'s plea.
The panel granted the State’s notion to supplenent, and the State
|ater filed the transcript. After supplenentation, the record
al so reflects what was said at the tine of Vest’s guilty plea.

9



instead ordering a presentence investigation. The hearing
concl uded.

Johnson argues that he could not have discovered Vest's
factual stipulation supporting his plea in the exercise of due
diligence because the prosecution violated its Brady duty to
di scl ose the stipul ation. Johnson argues the prosecution’s failure
to provide the stipulation is equivalent to an affirmative
conceal nent that, as a matter of law, should satisfy the *“due
di ligence” requirement of 8§ 2244(b)(2)(B)(i).

1. DI SCUSSI ON

Johnson’ s successive petition is subject to the congressional
requi renents of the Anti-Terrorismand Effective Death Penalty Act
(“AEDPA"). See 28 U. S.C. § 2244; Johnson, 394 F.3d at 334. The
State raises two procedural bars under AEDPA to the success of
Johnson’ s petition: untineliness and procedural default. The State
al so argues that the petition does not satisfy 8§ 2244(b)(2)(B)
However, on this record the factual predicate of Johnson’s
substantive clains also bears upon the analysis of the issues of
timeliness, procedural default, and “due diligence” wunder 8§
2244(b)(2)(B)(i). Accordingly, we first address the intersection
of the Brady duty of prosecutorial disclosure and a successive
petitioner’s duty to denonstrate that due diligence would not have
previously reveal ed the factual predicate of clainms presented in a

successive petition.

10



A.  Johnson Has Not Denonstrated Due Diligence.

In relevant part, AEDPA requires that Johnson’s successive
petition be dism ssed unless “the factual predicate for the clainfs
not presented in a prior application] could not have been
di scovered previously through the exercise of due diligence.” 28
US C § 2244(b)(2)(B)(i). The parties inplicitly agree that
Johnson coul d not neet the due diligence requirenent in the absence
of his Brady cl ai mbecause Johnson’s only basis for satisfaction of
8§ 2244(b)(2)(B)(i)’'s due diligence requirement is that the
prosecution’s failure to disclose material and favorabl e evi dence,
Vest’'s stipulation,* is as a matter of law equivalent to active
suppression. According to Johnson, due diligence woul d not produce
the discovery of a factual predicate that the prosecution was
required to disclose.

Johnson’s primary argunent is that AEDPA's due diligence
requi renment should not be binding upon this Court because in his
view the courts exist “for the purpose of insuring that the States
respect the Suprene law of the land” and in obtaining his
conviction and sentence, Texas failed to do so. In essence,
Johnson argues that the constitutional due process guarantee
protected by Brady is eviscerated by AEDPA if a petitioner is

required to be duly diligent in searching for evidence that should

“The parties also agree that Vest’'s stipulation is the
factual predicate for both of Johnson’s clains of prosecutorial
m sconduct presented here, the Brady and G glio clains.

11



have been di sclosed to hi mby the prosecution under Brady. Johnson
al so argues that he neets the due diligence requirenent as a matter
of | aw because Vest’'s stipulation was located in a separate case
file from his owm and that, under the Open File policy of the
prosecution at the tinme of the trial, the prosecution’s failure to
place Vest’'s stipulation in the Open File constitutes active
suppressi on. Johnson asks this Court to collapse AEDPA s due
diligence requirenent into the Brady duty such that due diligence

is met under 8§ 2244(b)(2)(B)(i) whenever a Brady claimhas nerit.

The State responds that due diligence nust be denonstrated
under 8§ 2244(b)(2)(B)(i) before a court may reach the ultimate
merits of a Brady claim The State argues that even assum ng the
Brady claimhas nerit, Johnson cannot and has not shown that Vest’s
stipulation could not have been discovered in the exercise of due
diligence prior tothe filing of his first habeas petition, because
(1) Vest’s stipulation was part of the public record, in Vest’s
file, and avail abl e to anyone who sought it, including Johnson; (2)
Johnson’ s counsel knew of Vest’s indictnent and was present when
Vest pleaded guilty to Paragraph Two of the indictnment, and the
stipulation tracked identically the | anguage in Vest’s indictnent;
and (3) Johnson has never explained how he ultimtely discovered
the stipulation, suggesting that the manner of its discovery was

avail able to Johnson at the tine he filed his initial petition.

12



To determ ne whether due diligence is satisfied by Johnson’s
inaction —or by his failure to explain what actions were taken —
based upon his reliance on Brady disclosure, we begin with the
pl ai n | anguage of AEDPA. See Mbiore v. Cain, 298 F. 3d 361, 366 (5th
Cr. 2002) (quoting Wthrow v. Roell, 288 F.3d 199, 203 (5th Cr
2002)). AEDPA permts the filing of a successive petition when
either “the applicant shows that the claimrelies on a new rul e of
constitutional law . . . ,” 8 2244(b)(2)(A) (enphasis added), or
when “the factual predicate for the claim could not have been
di scovered previously through the exercise of due diligence” and
the petitioner establishes prejudice in the absence of successive
review, 8 2244(b)(2)(B) (enphasis added). This distinction in
congressi onal | anguage between the two pat hs by which a successive
petition may be raised inforns the question presented here. Wile
Congress requires a petitioner to bear the burden of show ng that
his claim relies upon a new rule of constitutional Iaw the
| anguage it chose with respect to a cl ai mbased upon new evi dence
or a new factual predicate is cast in the passive voice. As such,
the plain text of 8§ 2244(b)(2)(B) suggests that due diligence is
measured against an objective standard, as opposed to the
subjective diligence of the particular petitioner of record. The
burden to make such a show ng, of course, remains the petitioner’s.
8§ 2244; see also Mwore v. Dretke, 369 F.3d 844, 846 (5th Cr.

2004) .
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Thus, the plain |anguage of the statute requires that we
determ ne not whether Johnson has shown that Vest’'s stipulation
could not have been discovered previously through Johnson’s
exerci se of due diligence but instead whether Vest’s stipulation
coul d have been di scovered previously through the exercise of due
di li gence. See § 2244(b)(2)(B)(i). This is not necessarily a
distinction without a difference, especially in the instant case
where Johnson argues that with respect to Brady material, due
diligence is objectively satisfied not by reference to Johnson’s
action or inaction, but instead by reference to the State’ s action
or inaction. Wre we to accept Johnson’s approach, we would ask
only whet her Johnson had denonstrated that (1) the State bore a
duty to disclose the stipulation and (2) the State failed to
fulfill this duty. If so, then according to Johnson’s analysis the
stipul ati on m ght have been di scovered by significant diligence but
could not have been discovered by due diligence alone because
i naction was the only response due on Johnson’s behal f.

The State responds that the plain |anguage of AEDPA creates a
due diligence burden for petitioners that is higher than the
el ements of a Brady claim even though the two are simlar. The
hi gher burden of AEDPA is acceptable, according to the State,
because the assessnment is jurisdictional in nature. Conpare 8
2244(b)(2)(B) (i), with 8 2254(e)(2) (requiring due diligence but,

unli ke 8§ 2244(b)(2)(B)(i) at issue here, containing an opening

14



cl ause that precludes an evidentiary hearing where the petitioner
is “at fault” for failing to develop the factual basis of a claim
in state court); see also Wllians v. Taylor, 529 U S. 420, 431-32
(2000) (interpreting 8 2254(e)(2)’'s introductory clause, “if the
applicant has failed to devel op the factual basis of a claim” and
concluding that no failure exists in the absence of a “lack of
diligence, or sone greater fault” on petitioner’s behalf).

In WIlians, the Suprene Court addressed diligence under a
di fferent AEDPA provision, 8§ 2254(e)(2), in the context of a Brady
claim The Court found petitioner there diligent, under the
statutory requirenent, in pursuing his prosecutorial m sconduct
claim in part because counsel had no reason to believe the
m sconduct exi sted given that the prosecutor remained silent when
asked questions that would have reveal ed the m sconduct. Id. at
441-42. The record was void of evidence that would have put a
reasonabl e attorney on notice of m sconduct, and therefore defense
counsel was msled affirmatively into believing noissue existedto
be pursued with diligence. Id.

Such is not the case on this record, which includes evidence
that woul d put a reasonable attorney on notice of the existence of
Vest’s stipulation. Here, Johnson knew of Vest’s indictnent, knew
of Vest’'s quilty plea to the indictnent as charged in Paragraph
Two, and knew of Vest’s subm ssion of both the stipulation and a

pl ea agreenent to the court at his plea hearing. The record before
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us is absolutely void of any assertion that any attenpt was ever
made either to request Vest’'s file or information about the
stipulation from the prosecution or to investigate the
circunstances surrounding Vest’'s plea, despite the fact that
def ense counsel was present in the courtroomat the tinme of the
pl ea and aware of both the plea and the indictnent. Mor eover ,
Wl lians indicates that by “diligence” Congress intended to require
nmore of petitioners than Johnson has denonstrated. “Diligence
depends upon whether the [petitioner] nade a reasonabl e attenpt,
inlight of the information available at the tinme, to investigate
and pursue clains in state court . . . .” |Id. at 435. However,
WIllians pertains to diligence under 8§ 2254(e), and while it is
instructive, it does not control our analysis or conclusion here.
One purpose of AEDPA is to enforce the preference for the
state’s interest infinality of judgnment over a prisoner’s interest
in additional review. See Calderon v. Thonpson, 523 U. S. 538, 557
(1998). This purpose suggests that the el ements of 8§ 2244(b) (2)(B)
must be resolved prior to, and i ndependently of, consideration of
the simlar elenents of a Brady claim |In this manner the El eventh
Circuit has expl ai ned the burden upon a petitioner such as Johnson.
In Fel ker v. Turpin, 101 F.3d 657, 658 (11th Cr. 1996), petitioner
sought and was denied a COA on a Rule 60(b) notion for relief from
j udgnment denying his 8§ 2254 petition. There, the petitioner

clainmed that his conviction was obtained in violation of Brady
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because the prosecution failed to disclose docunents the petitioner
ultimately discovered as a result of filing a Georgia Open Records
Act | awsuit. ld. at 662. Addressing the intersection of
petitioner’s Brady claims with § 2244's due diligence requirenment
as an alternative basis for denial of COA the court affirmed that
the factual predicates for the Brady clains were information that
“counsel for Petitioner could have sought . . . prior to the first
state habeas petition.” |d. The court reasoned that petitioner
m ght have filed the sane Open Records Act suit at any tine before
filing his first habeas petition and therefore failed to neet the
burden required by 8§ 2244(b)(2)(B)(i). Id.

Follow ng Felker, the Eleventh Crcuit has consistently
requi red successive petitioners stating Brady clains to first show
that the factual predicate could not have been discovered
previously before ever reaching whether the prosecution failed to
di scl ose Brady material. See In re Buenoano, 137 F.3d 1445 (11lth
Cr. 1998); In re Jones, 137 F.3d 1271 (11th Cr. 1998); In re
Magwood, 113 F.3d 1544 (11th GCr. 1997); In re Boshears, 110 F. 3d
1538 (11th Cr. 1997). Petitioner Boshears clained the state
withheld, in violation of Brady, a police report of an
investigator’s interview with a physician who exam ned the victim
of the crinme that permtted an excul patory conclusion from the
medi cal evi dence. Boshears, 110 F.3d at 1540. Interpreting

Fel ker, the court stated the standard required of the petitioner to
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permt a successive filing under 8§ 2244(b)(2)(B)(i). 1d. “[Aln
appl i cant seeking permssion to file a second or successive habeas
nmoti on nmust show sonme good reason why he or she was unable to
di scover the facts supporting the notion before filing the first
habeas notion.” |d. Moreover, a petitioner who alleges no nore
than a | ack of know edge of the facts underlying his claim“does
not pass this test.” Id.

Thus, in addressing the intersection between successive
petition due diligence and prosecutorial m sconduct, the El eventh
Circuit asks “whether a reasonabl e investigation undertaken before
the initial habeas notion was |itigated woul d have uncovered the
facts the applicant alleges are ‘newly discovered.’” | d. I n
Boshears, the petitioner failed to nmake the requi site due diligence
show ng because he failed to explain why a reasonabl e i nvesti gation
woul d not have uncovered the factual predicate of his claim and,
i ndeed, the record denonstrated that a diligent effort would have
di scl osed the factual predicate prior to the filing of the first
habeas petition. 1d. at 1541 (noting that a tel ephone log in the
public defender’s office showed defense counsel made contact with
the doctor whose report was sought and that defense counsel
admtted to deciding not to use the doctor as a wtness). Wre we
to adopt the Eleventh Circuit’s approach, Johnson would fail to
meet the due diligence requirenent of 8§ 2244 because he has done no

nmore than allege his lack of know edge of Vest’s stipulation, the
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factual predicate for his Brady claim In other words, Johnson
both fails to show that he could not have di scovered the docunent
and he fails to offer any “good reason” why he could not | ocate the
stipulation before the filing of the first habeas petition,
irrespective of any prosecutorial disclosure duty.

However, we need not adopt the Eleventh Crcuit’s approach
even though the State relies upon Fel ker and Boshears. In this
Circuit, we have previously suggested that the nerits of Brady
cannot be collapsed with the due diligence requirenents of 8§
2244(b)(2)(B)(i). Kutzner v. Cockrell, 303 F. 3d 333, 337 (5th Cr
2002) (denying petitioner’s request to file a successive petition
in part because petitioner failed to showthat the facts underlying
his Brady claimcould not have been previously discovered through
the exercise of due diligence). There, petitioner failed to
denonstrate that “prosecutorial msconduct . . . prevented himfrom
di scovering the factual basis of his successive clains at the tine
his first habeas petition was litigated,” id. at 336, where the
factual basis of his claim potentially exculpatory physical
evidence, was “equally available to both the defense and the
prosecution” and was discussed at the petitioner’s trial, id
Thus, inthis Crcuit, the Brady and due diligence anal yses are not
col l apsed where the record denonstrates that the defendant or
def ense counsel was aware of the potential Brady material but

failed to pursue investigation of that ultimate claim
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Unli ke Kutzner, here the potentially excul patory nateri al
Vest’s stipulation itself, was not discussed at Johnson’s trial.
However, the record does denonstrate that Johnson was aware of
Vest’s indictnent and that Johnson’s counsel was present at Vest'’s
pl ea. The transcript of that plea reflects that Vest’'s factua
stipulation was submtted. Thus, Johnson’s counsel knew or should
have known that Vest was al so charged with shooting Wetternman and
pl eaded quilty to that charge as indicted. In light of this
notice, Johnson pursued an alibi defense at his trial, and
Johnson’ s counsel did not attenpt to i npeach Vest with the | anguage
of the indictnent that identified Vest as the shooter. On such a
record, Johnson cannot denobnstrate that Vest’'s stipulation could
not have been discovered previously in the exercise of due
diligence. The failure to previously discover Vest’s stipulation
is objectively a bar to Johnson’s successive petition, irrespective
of the nmerits of his Brady claim

This conclusion is bolstered by other Crcuits’ rejection of
any col |l apse of AEDPA's duty upon successive petitioners to show
due diligence into Brady’'s duty upon prosecutors to disclose
material, exculpatory infornmation. The Fourth CGrcuit, citing
WIlianms, recogni zed the AEDPA policy supporting the separation of
the successive petition due diligence requirenent from the
prosecutorial m sconduct eval uation under Brady. Evans v. Smth,

220 F.3d 306, 323 (4th Gr. 2000). In finding that the petitioner

20



failed to make the requisite show ng of due diligence, the court
inplied that to reach the nerits of the Brady claim when
petitioner had failed to show he could not have with due diligence
di scovered the factual basis for the claim prior to filing his
first federal habeas petition, “would thwart the statutory schene
and render Congress’ limtations on second or successive petitions
anullity in a wde range of cases.” |d. at 324.

I n Cooper v. Whodford, 358 F.3d 1117, 1124 (9th Cr. 2004),
the petitioner argued that the prosecution’s failure to disclose
potentially excul patory evi dence constituted a Brady viol ati on and
permtted his successive petition, and the en banc court granted
authorization to file in district court a successive petition but
declined to fully reviewthe intersection of the Brady claimand 8§
2244. Dissenting, Judge Tall man addressed t he questi on avoi ded by
the en banc court and the question we nust address today. Id. at
1125 (Tallman, J., dissenting). Judge Tallnman identified that
AEDPA' s due diligence provision in 8 2244(b)(2)(B) precludes the
normal review of prosecutorial msconduct. 1d. |In explaining why
he woul d not have permtted the filing of the successive petition
for the wit, Judge Tallman wote: “[t]he proper test under 8
2244(b)(2)(B) (i) is whether this information was avail abl e upon t he
exercise of due diligence. The warden’s declaration explicitly
states that she was ready and willing to share this information

wth the defense. . . . [T]he defense’'s wutter failure to
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i ndependently investigate the issue evinces a |lack of diligence.”
ld. at 1125-26

In light of the plain text of AEDPA and our casel aw, we nust
concl ude that a successive petitioner urging a Brady clai mmy not
rely solely upon the ultimate nerits of the Brady claimin order to
denonstrate due diligence under 8§ 2244(b)(2)(B) where the
petitioner was noticed pretrial of the existence of the factua
predicate and of the factual predicate’s ultimate potenti al
excul patory rel evance. Johnson has presented no nore, and as such,
hi s successive petition nust be dism ssed.

B. Johnson Cannot Satisfy 28 U S.C. 2244(b)(2)(B)(ii).

Though we need not address it in light of the above
conclusion, we note that even if we concluded that 28 US.C 8§
2244(b)(2)(B)(i) allowed due diligence to be satisfied by a
meritorious Brady claim we would be forced to affirmthe district
court’s dismssal of Johnson’s successive petition because he
cannot satisfy 8§ 2244(b)(2)(B)(ii). In order for his successive
petition to survive dismssal, Johnson nmust show that “the facts
underlying the claim if proven and viewed in |ight of the evidence
as a whole, would be sufficient to establish by clear and
convincing evidence that, but for constitutional error, no
reasonabl e factfinder woul d have found the applicant guilty of the
underlying offense.” § 2244(b)(2)(B)(ii) (enphasis added). This

standard has been described as “a strict formof ‘innocence,
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roughly equivalent to the Suprenme Court’s definition of
‘“innocence’ or ‘manifest mscarriage of justice’ in Sawer V.
Whitley.” 2 RaNDY HERTZ & JAMES S. LIEBMAN, FEDERAL HABEAS CORPUS PRACTI CE &
PROCEDURE 8§ 28.3e, at 1459-60 (5th ed. 2005) (citing Sawer V.
Wi tley, 505 U S. 333 (1992)).

Johnson has made no such showi ng here. W cannot say that no
reasonable jury would have found Johnson qguilty where three
W t nesses, unaffected by Vest’'s testinony or the potentially
excul patory evidence and Vest’s related plea, each testified that
Johnson confessed to shooting the victim

Because we determ ne that Johnson cannot neet AEDPA' s filing
requi renents for his successive petition, see 8§ 2244(b)(2)(B), we
need not address the State’'s argunent that the petition is
untinmely, see 8 2244(d)(1), or procedurally barred based upon the
TCCA's dism ssal of the successive petition as an abuse of the
wit, see TEX. CooE CRM Proc. AW art. 11.071, § 5.

CONCLUSI ON

Accordingly and for the foregoing reasons, we affirm the
district court’s dism ssal of Johnson’s successi ve habeas petition
for failure to neet the requirenents of 8§ 2244(b).

AFFI RVED.
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