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This appeal froma conviction in 2003 concerning a racially
nmotivated nurder in a national forest in 1966 primarily presents
constitutional due process and confrontation i ssues. Ernest Henry
Avants was convicted for aiding and abetting the preneditated
nmur der of Ben Chester White. See 18 U.S.C. 88 1111 (nurder), 7(3)
(territorial jurisdiction over lands acquired by the United
States), and 2 (aiding and abetting).

This 37-year delay, and attendant procedures utilized because
of it, generated nunerous issues. For exanple, as aresult of this

great passage of tinme, key witnesses had died; therefore, anong



ot her hearsay evi dence, their testinony fromal nost 40 years before
was read to the jury at the 2003 trial.

The principal issue raised by Avants i s whet her the indictnent
shoul d have been di sm ssed because of the delay in obtaining it;
anong ot her things, Avants clains bad faith by the Governnent. He
al so presents many ot her chal l enges, quite a fewfor the first tine
on appeal: evidentiary rulings, including admtting testinony from
a 1966 state court prelimnary hearing; evidence sufficiency;
requested jury instruction refusal; and sentencing at a federa
prison in Texas by the trial judge fromthe Southern District of
M ssissippi for a crine coommtted there. AFFI RVED

| .

Shortly before Janmes Jones, on 11 June 1966, reported his
aut onobi l e stolen, M ssissippi |aw enforcenent officers had found
the intentionally burned vehicle. The next day, the body of Ben

Chester Wiite, a 67-year-old bl ack sharecropper, was found beneath

a bridge in Honochitto National Forest, in Adans County,
M ssi ssi ppi . Wiile in custody the follow ng day, Jones began
maki ng statenents to Mssissippi law enforcenent officers,

inplicating hinmself, Caude Fuller, and Avants in Wite's racially
noti vat ed nurder.

Jones’ statenents were in June and July 1966: one on 13 June;
two on 14 June; one on 17 June (testinony at Fuller’s and Avants’

separate state court prelimnary hearings); one on 5 July; and one



on 15 July (recorded statenent to the state prosecutor). Jones

June 1966 prelimnary hearing testinony and his July 1966 st at enent
to the prosecutor were read to the jury at Avants’ trial on the
federal charge in 2003.

According to Jones’ 1966 prelimnary hearing testinony, the
murder occurred as follows. Jones drove to Fuller’s house in the
early evening on 10 June (Friday). Avants arrived approximately 30
m nutes after Jones did. After the three nen proceeded in Jones’
autonobile to Wiite’ s house, where they asked hi mabout a | ost dog,
White got into the autonobile with them Wth Jones driving, they
entered the national forest. After Jones drove across a bridge,
Fuller instructed himto turn the autonobile around; Jones did so
and stopped on the bridge. Fuller exited fromthe front passenger
seat with arifle (M2 carbine); Avants, fromthe seat behind the
driver with a shotgun. Both nen wal ked to where Wiite was sitting
(rear passenger-side). Fuller ordered Wite to exit the vehicle.

VWhen White did not do so, Fuller shot himwith the rifle at | east

15 tinmes in rapid succession and then told Avants: “Now you shoot
himw th the shot gun [sic]”. Avants fired once; “the [shotgun]
bl ast blew [Wite' s] head off”. Fuller and Avants renoved Wite’'s

body fromthe autonobile and threw it over the bridge. Because of
the resulting condition of Jones’ autonobile, Fuller and Avants
burned it at another location. Fuller instructed Jones to report

t he vehicl e stol en.



In the 15 July 1966 recorded statenment to the state
prosecutor, Jones admtted that, two weeks before the nurder, he,
Full er, and two other individuals (but not Avants) had driven to
White's house to kill him But, because others were present, they
did not do so. Relevant to Avants, the 15 July statenent provided:
on the day of the nurder, while Jones was at Fuller’s house, but
before Avants’ arrival, Fuller told Jones to “just take it easy; |
got afelloww |l be by ina mnute”; |ater, when Jones’ autonobile
st opped on the bridge, “Avants bailed out on the other side of the
car at the sane tine ... Fuller did’, with both nen carrying their
guns; and Jones hel ped Full er and Avants drop Wiite' s body over the
bri dge.

Avants was indicted on state nurder charges. On 13 March
1967, prior to his state trial late that year, Avants was
interviewed by FBI Special Agents Kornblum and Boyl e, concerning
another racially notivated nurder. In that interview, Avants
vol unteered that he had shot Wiite with a shotgun. Anobng ot her
coments, he stated: “Yeah, | shot that nigger.... |  shot
[White]. | blew his head off with a shot gun”

I n Decenber 1967, Avants was acquitted of the state charges.
Jones’ trial ended in a hung jury. Fuller was never tried.

According to the Governnent, the case was brought to its
attention in 1999, when a national news program provided a
vi deotape of a recent interview with Avants. As a result, the
Gover nnent becane aware that the site of the crinme (a national
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forest) supplied a basis for federal prosecution. See 18 U S.C. 8§
7(3) (territorial jurisdiction of the United States). In June
2000, Avants was indicted in the Southern District of M ssissipp
on a federal charge for Wiite's nurder, based on the nurder taking
pl ace in the national forest.

During pretrial notions, the district court ruled that Avants’
13 March 1967 statenment to Special Agents Kornblum and Boyle
(including, “lI blew [Wiite s] head off with a shotgun”) would be
excluded. As a result of the Governnent’s interlocutory appeal
the ruling was reversed. United States v. Avants, 278 F.3d 510
(5th Gr.), cert. denied, 536 U S. 968 (2002).

A three-day trial took place in February 2003. 1In the tine
bet ween t he 1966 nmurder and 2003 trial, w tnesses had died: Jones;
Full er; the woman who worked in the store where they stopped; the
police officer who had taken Jones’ stolen vehicle report; and Dr.
Scanl on, who perforned Wite's autopsy. Wtnesses who were stil
alive (the then 10-year-old and 11-year-old who found Wi te’s body;
the then 21-year-old nei ghbor who saw Wite drive off in Jones
aut onobi |l e) were considerably ol der than they had been at the tine
of events. Certain physical evidence had becone unavail abl e
White had been buried shortly after his death, and even if the
exact site were found, little could be | earned; and X-rays fromthe

post nort em exam nation coul d not be | ocat ed.



The evidence presented at trial by the Governnent included:
Jones’ 17 June 1966 state prelimnary hearing testinony and 15 July
1966 statenent to the state prosecutor (read to the jury);
testinony (read to the jury) fromAvants’ prelimnary hearing and
Jones’ trial by Dr. Scanlon (deceased), who perforned the autopsy
on Wiite; testinony by Dr. Hayne, a pathol ogist; and testinony by
Kornbl um one of the FBI Special Agents to whom Avants stated in
March 1967 that he had shot White with a shotgun. Avants presented
Dr. @Gl vez, a pathol ogist.

The jury found Avants guilty. Because of Avants’ health, and
over his objection, sentencing was held in Texas, where Avants was
i ncarcerated to ensure proper nedical treatnent, rather than at the
pl ace of trial —the Southern District of M ssissippi. He was
sentenced to |ife inprisonnent.

.

The nunerous issues rai sed by Avants include: pre-indictnent
del ay; evidentiary rulings; evidence sufficiency; requested jury
instruction refusal; and sentencing venue. Many of these issues
are raised for the first tinme on appeal.

A

Avants contends that, for the facts at hand, the Governnment’s
indicting himin June 2000 for a crinme commtted in June 1966, 34
years earlier, violates due process. The crinme for which Avants
was i ndicted does not have a statute of |limtations, but the Fifth
Amendnent’s due process clause |limts the tinme after an offense
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w thin which the Governnent may bring an indictnent. United States
v. Lovasco, 431 U. S. 783, 788-89 (1977); United States v. Marion,
404 U. S. 307, 324 (1971).

For our circuit’s two-part test for determ ni ng whet her pre-
i ndi ctment del ay vi ol ates due process, an accused nust show. the
delay “was intentionally brought about by the governnment for the
pur pose of gaining sone tactical advantage over the accused in the
contenpl ated prosecution or for sone other bad faith purpose”; and
“the inproper delay caused actual, substantial prejudice to his
defense”. United States v. Crouch, 84 F.3d 1497, 1523 (5th Cr.
1996) (en banc), cert. denied, 519 U S. 1076 (1997). In short, the
burden is on the defendant to satisfy both parts. See United
States v. Jinenez, 256 F.3d 330, 345 (5th Cr. 2001), cert. denied,
534 U. S. 1140 (2002).

As he did in district court, Avants urges a nore favorable
test, enployed by a mnority of circuits. E.g., Howell v. Barker,
904 F.2d 889, 895 (4th Cir.) (once defendant shows actua
prej udi ce, court bal ances prejudi ce agai nst Governnent’s
justification for the delay), cert. denied, 498 U. S. 1016 (1990).
O course, we nust follow precedent established by an earlier
panel, e.g., United States v. Tanpico, 297 F.3d 396, 404 n.4 (5th
Cr. 2002), not to nention a decision by our en banc court (as is

Crouch).



The district court’s factual determ nations are reviewed only
for clear error; its conclusions of |aw, de novo. E.g., United
States v. Beszborn, 21 F.3d 62, 66 (5th Cr.), cert. denied sub
nom Westnoreland v. United States, 513 U S. 934 (1994). Under the
clear error standard, “we defer to the findings of the district
court unless we are left with a definite and firm conviction that
a m stake has been commtted”. Payne v. United States, 289 F.3d
377, 381 (5th Cir. 2002).

Pre-trial, in July 2000, Avants noved to dismss the
i ndi ctment because, inter alia, it violated due process. For our
two-part test, he alleged for the bad faith prong that the
“prosecutionintentionally or negligently delayed the indictnent in
order to obtain a tactical advantage ... thirty years after the
offense”. In that regard, he contended: there was no legitinate
i nvestigatory need for the delay; and, in the absence of such need,
the court should “infer that the decision was nmade in order to gain
an advantage over Avants”. For the prejudice prong, Avants
al l eged: evidence he had used when tried in state court in 1967
had becone unavail able; evidence had becone available to the
Governnent that had not been available in 1967; and the passage of
time had nmade it i npossible to inpeach the evidence that had becone
avai | abl e to the CGovernnent.

The Governnment offered its explanation for why Avants was not

indicted on federal charges in the aftermath of the nurder: the



Departnent of Justice (DQJ) had then considered only charging
Avants with a civil rights offense, with a five-year limtations
period (the Governnent presented a July 1970 nenorandum from an
Assistant Attorney General in the DA Cvil R ghts Division,
stating that the limtations period would expire in 11 nonths); the
Governnent el ected not toindict within that period; and the matter
lay dormant wuntil 1999, when the possibility of territorial
jurisdiction was brought to its attention.

At a 1 Septenber 2000 hearing, the district court heard
evi dence and argunent on the notion to dismss. The court found:
for the bad faith prong, Avants had not shown “there was an
intentional ... tactical decision to delay the prosecution for the
purpose of disadvantaging [Avants] in sone way”; and, for the
prejudi ce prong, Avants had not made the requisite show ng of
“actual and substantial” prejudice. Accordingly, the notion to
di sm ss was denied (orally) at the hearing.

On 10 January 2003, Avants noved again to dismss for pre-
i ndi ctment delay. For this second notion, Avants presented all the
clains fromhis first, as well as claimng additional prejudice
because of ill health. (He had suffered a stroke during the
pendency of the Governnent’s interlocutory appeal (fromthe Cctober
2000 notice of appeal to our January 2002 decision and the June
2002 denial of Avants’ petition for a wit of certiorari).) The
district court denied this notion on 29 January 2003 because, a few
days earlier (23 January), it had found Avants conpetent to stand
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trial; therefore, there was no i nconpetency to serve as part of the
prejudi ce needed to support the second prong for a due process
vi ol ati on.

We do not address this second notion for two reasons. First,
Avant s does not chal |l enge the conpetency ruling; therefore, he has
wai ved the only issue newto the second notion. Second, we resolve
this due process claimsolely on the basis of the bad faith prong,
for which Avants’ health has not been placed in issue; restated,
for Avants’ claim as discussed below, it bears only on the
prej udi ce prong.

Avants offers two reasons why the district court should have
found the requisite bad faith: first, because it is clear there
was a possibility of a federal prosecution in the years follow ng
the nmurder but the Governnent el ected not to prosecute, the “clear
inference” is that it delayed in order to gain a tactical
advant age, including awaiting the deaths of Jones and Fuller; and
second, “in the absence of a legitimte reason for the delay”, it
shoul d be inferred that the decision not to prosecute was nmade in
order to gain an advantage over Avants. At the Septenber 2000
hearing, Avants admtted that the only evidence concerning the bad
faith prong was the 1970 DQJ nenorandum which stated: there were
11 nonths left inthe limtations period; and the DOJ Cvil R ghts
Division “want[ed] to make a determ nation as to whether ... the

death of the victim][was] prosecutable”.
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As stated, the district court found there was no tactica
del ay. Considering the DQJ nenorandum and the Governnent’s
expl anation for why Avants was not prosecuted then, the district
court’s finding no bad faith by the Governnent was not clearly
erroneous. As also stated, because Avants cannot satisfy the bad
faith prong, we need not address the second (prejudice).

B

Avants maintains the district court reversibly erred wth
respect to nunerous evidentiary rulings: in admtting Jones’ 1966
prelimnary hearing testinony; in permtting the Governnent’s
pat hol ogi st to opi ne on the kind of weapon that caused the wound to
White’'s head; and in excluding evidence for inpeaching Jones —his
9 Septenber 1970 statenent to FBI Agents that he “knew nothing”,
described infra, and his two convictions fromthe 1930s.

Avant s al so contests the excl usion of: t he docket sheet from
Jones’ state trial and evidence of occurrences at that trial, which
Avants cl ains denponstrates Jones repudiated his statenents nade
before Jones’ state trial; and statenents about Jones’ nental
health (clained to be insane) at the tinme he nade the statenents
| ater introduced at Avants’ federal trial. Because Avants failed
to adequately brief these contentions, they are waived. E. g.
Cavallini v. State Farm Mut. Auto Ins. Co., 44 F.3d 256, 260 n.9

(5th Gr. 1995). (In the alternative, there was no reversible
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error concerning the rulings challenged by these inadequately
briefed issues.)

Evidentiary rulings are reviewed for abuse of discretion;
however, in the absence of a proper objection, we review only for
plain error. Fep. R Evib. 103; e.g., United States v. Pol asek, 162
F.3d 878, 883 (5th Cr. 1998). Under the plain error standard
Avants mnust show “clear or obvious error that affects his
substantial rights”; even then, we retain discretion whether to
correct the forfeited error. United States v. Redd, 355 F.3d 866,
874 (5th Cir. 2003). GCenerally, we will not do so unless the error
"seriously affect[s] the fairness, integrity, or public reputation
of judicial proceedings". United States v. Fullwood, 342 F. 3d 409,
413 (5th Gr. 2003) (alteration in original), cert. denied, 124 S
Ct. 1087 (2004).

1

Avants’ 31 July 2000 notion in |limne sought to excl ude Jones’
1966 prelimnary hearing testinony. The Governnent offered the
testinony under Rule 804(b)(1) (testinony by an unavailable
declarant at a prior hearing, in the sane or different proceeding,
is adm ssible hearsay if the party against whomit is offered had
an opportunity and simlar notive to develop the testinony by
direct, cross, or redirect exam nation). That “Rule ... allows
adm ssion of the prior testinony of a deceased witness if the

def endant ‘had an opportunity and simlar notive to develop the
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testinony by ... cross ... examnation'”. United States .
Tannehill, 49 F.3d 1049, 1057 (5th Cr.), cert. denied, 516 U S
859 (1995). Wthout nam ng either the Confrontation C ause or the
Si xth Amendnent in which it is found, Jones’ notion offered three
reasons for excluding the evidence: Rule 804(b)(1) was not
appl i cabl e because in 1966 Avants did not have a simlar notive to
i npeach Jones as he would have if Jones had been available to
testify in 2003; there were insufficient indicia of reliability;
and Rul e 403 barred it (permtting exclusion if probative val ue of
evidence is substantially outweighed by, inter alia, wunfair
prej udi ce).

The requested excl usi on was addressed at the 1 Septenber 2000
evidentiary hearing, which included testinony by Avants’ attorney
at the 1966 prelimnary hearing. |In denying the notion, the court
found: Jones was deceased; on 17 June 1966, a prelimnary hearing
had been held for Fuller and then for Avants; Jones testified at
bot h; Avants had been represented by counsel, who “agreed [at the
1 Septenber 2000 hearing] that he nust have been present at the
prelimnary hearing of Fuller since he agreed that the testinony
fromthat hearing would be considered and included in part of the
record in Avants’ [subsequent] prelimnary hearing”; and Avants
“had the opportunity to develop the testinony by cross-exam nation
since he had an attorney representing himwho did, in fact, cross-

exam ne Jones”.
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The district court considered Avants’ real challenge to
admtting the prior testinony as being whether he had a simlar
nmotive; according to Avants, when Jones testified in 1966, the
practice by defense counsel for Mssissippi prelimnary hearings
was to use them to discover the prosecution’s case wthout
providing information that could be used in defense. Pursuant to

Tannehill and United States v. Mann, 161 F.3d 840, 861 (5th Cr.

1998), cert. denied, 526 U.S. 1117 (1999), the district court ruled
that Avants had a simlar notive: “He could have discredited
[ Jones] or attenpted to do so through the cross-exam nation by his
counsel”. The court determ ned that the cross-exam nation of Jones
at the 1966 prelimnary hearing was intended to develop a theory
t hat Avants coul d not be guilty of nurder because Wite was al ready
dead when Avants shot him and it held that a change in strategy
“does not nean that [Avants] has changed notive or did not have
notive to cross-exam ne and devel op [Jones’ 1966] testinobny as to
the truth”. The court did not address the other two bases Jones
rai sed for exclusion: the lack of reliability of the prelimnary
hearing testinony or Rule 403. (On 10 January 2003, Avants renewed
his notion to exclude the prelimnary hearing testinony. On 29
January 2003, the day it denied the second notion claimng pre-
i ndi ctment delay, the district court denied the renewed exclusion

noti on as being repetitive.)
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Avants contends the 1966 prelimnary hearing testinony should
have been excluded for the three reasons presented in his notion in
limne: Rule 804(b)(1); lack of reliability (a Sixth Amendnent
Confrontation Clause <challenge); and Rule 403. (Avant s’
cont enpor aneous obj ection at trial was not sufficiently specificto
preserve error; but, pursuant to the 2000 anendnent to Federal Rule
of Evidence 103, a pretrial “definitive ruling on the record
adm tting or excluding evidence”, as inthis case, is sufficient to
do so. FED. R Evip. 103(a); see Mathis v. Exxon Corp., 302 F.3d
448, 459 n.16 (5th Gir. 2002).)

a.

The district court did not abuse its discretionin rulingthat
the 1966 prelimnary hearing testinony was adm ssi bl e t hrough Rul e
804(b)(1). That Rule requires that Avants have an opportunity and
simlar notive for cross-exam nation at the prelimnary hearings.
Qobviously, his attorney had the requisite opportunity to cross-
exam ne Jones at Avants’ prelimnary hearing in 1966; he actively
did so. Avants’ counsel at that 1966 hearing nade the strategic
decisionto permt Jones’ testinony at Fuller’s prelimnary hearing
earlier that day to be part of the record against Avants at his
subsequent prelimnary hearing. |f Avants’ then-counsel did not
actively cross-examne Jones about what he said at Fuller’s
prelimnary hearing, it was because he chose to focus his cross-

exam nation on other parts of Jones’ testinony.
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For this appeal, Avants did not present any evidence of the
scope of the charges against himin his state prosecution. For
exanpl e, sone evidence that woul d tend to underm ne a nurder charge
(that the victim was al ready dead when the defendant shot him
m ght not tend to underm ne a charge of aiding and abetting nurder
(in which the Governnent does not have the burden of proving that
the defendant commtted a hom cidal act).

St ated sonmewhat differently, at his 2003 federal trial, Avants
may have had to discredit Jones on nore el enents than he did at the
1966 state prelimnary hearing. But, particularly where the scope
of Avants’ state prosecution does not appear in the record, we can
only conclude that, in both situations, his notive was to discredit
a W tness (Jones) whose testinony could, if believed, convict him
Avants’ counsel for the state prosecution could have tried to
di scredit Jones about Avants’ presence at the nurder, or Avants’
intent at the tine. The matters on which Jones was to be
discredited were a matter of trial strategy, which do not nake
notive dissimlar. Tannehill, 49 F.3d at 1057.

In sum Avants has not presented any reason why the district
court abused its discretion in ruling that in 1966 Avants had the
requisite simlar notive to discredit Jones as he did in 2003. See
id. Therefore, the district court did not abuse its discretion in

admtting the testinony pursuant to Rule 804(b)(1).
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b.

In district court, Avants cl ai ned the 1966 prelim nary hearing
testinony | acked reliability. On the other hand, Avants did not
specifically raise a possible violation of the Sixth Anmendnent’s
Confrontation O ause through the adm ssion of such testinony.
Arguably, review would be only for plain error. In any event,
there was no error.

At the tinme of the district court proceedings, OChio v.
Roberts, 448 U. S. 56 (1980), provided that the Confrontation O ause
was not violated if the evidence was within a firmy rooted hearsay
exception, or if there were particular indiciaof reliability. See
id. at 66. As noted, the testinony at issue was admtted under
Rul e 804(b)(1), afirmy rooted exception. Mann, 161 F.3d at 861.
As such, the adm ssion was constitutionally perm ssible.

But, after oral argunent for this appeal, the Suprenme Court
reversed Roberts in Crawford v. Washington, 124 S. C. 1354, 1374
(2004) (“Where testinonial evidence is at issue, however, the Sixth
Amendnent dermands what the comon | aw required: wunavailability and
a prior opportunity for cross-examnation.”). Reliability alone,
the Court held, is insufficient to satisfy the Confrontation
Cl ause. The qualities that nade Jones’ testinony adm ssi bl e under
804(b) (1) nmke it neet Crawford’ s Confrontation C ause test:
unavailability and prior opportunity for cross-exam nation. I n

this instance, Crawford did not alter the rule that evidence within
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the firmy rooted hearsay exception expressed in Rule 804(b)(1)
satisfies the Confrontation C ause.
C.

Regardi ng Rul e 403, Avants does not contend that the district
court erred by not explicitly ruling on his clai munder that Rule.
Therefore, we understand his contention as challenging the result
of the district court’s requisite balancing in inplicitly denying
that claim

The prejudicial effect of the testinony was that, if the jury
found it credible, it would be nore likely to find that the
Governnent had net its burden in proving Avants’ guilt. Qoviously,
this is not the kind of unfair prejudice that Rule 403 is neant to
prevent. See, e.g., United States v. WIlson, 355 F.3d 358, 361
(5th CGr. 2003) (district court did not abuse discretion in
admtting evidence substantiating a “central issue in the case”).
Therefore, the district court did not abuse its discretion in not
excl udi ng the evidence on this basis.

2.

Concerning Dr. Hayne's testinony as an expert in forensic
pat hol ogy for the Governnent (at trial, Dr. Hayne was accepted
W t hout objection), Avants naintains it was reversible error for
the district court to permt Dr. Hayne to opine that the wound to
White's head was caused by a shotgun (the type firearmcarried by

Avants) and not by a rifle (the type firearmcarried by Fuller).
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Avants contends that this was inproper for two reasons: it
anounted to Dr. Hayne’'s testifying that certain hearsay decl arants
were telling the truth; and such hearsay is not the kind of
evidence that pathologists generally rely wupon in reaching

concl usi ons.

a.

Evidentiary objections nust be specific. FED. R EviD.
103(a)(1); Polasek, 162 F.3d at 883 (“a trial ... judge nust be
fully apprised of the grounds of an objection”). There was no

objection on the basis that Dr. Hayne was sonehow i nperm ssibly
testifying to the truthful ness of other witnesses. Therefore, we
review only for plain error.

Dr. Hayne had revi ewed t he autopsy report prepared at the tinme
of White’'s death, photographs of the body, and scholarly literature
on ballistics. In addition, he relied upon: Jones’ 1966
prelimnary hearing testinony about how far Fuller was from the
aut onobi | e when he shot Wiite; a hearsay account, not introduced at
the federal trial, of a wtness who heard the shooting; and Avants’
March 1967 statenent that he had shot Wiite with a shot gun. He
drew upon each of these sources of information and reached the
conclusion that they were “not only consistent [about the use of
t he shotgun], but they’'re nmutually supportive of each other”. The
error, if any, was neither “clear” nor “obvious”; there was no

plain error.
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b.
It is a closer question whether Avants preserved at trial his
contention that the hearsay relied upon by Dr. Hayne (Jones’ 1966
prelimnary hearing testinony; Avants’ statenent in March 1967 he
had shot Wiite; the witness who heard the shooting) is not the kind
of evidence generally relied upon by pathol ogists. On direct
exam nation of Dr. Hayne, the CGovernnent asked:
Based wupon your reading of [Dr. Scanlon’s
postnortenm report and to a reasonabl e nedi cal
certainty, can you tell the jury the type of
instrunentality or weapon that caused the
injury that you have just testified about to
t he head of Ben Chester Wite?

Dr. Hayne answer ed:
Wth the confirmation of other information
provided to nme it would be wth reasonable
medi cal certainty that a shotgun was used in
close proximty to M. Wite's head to inflict
the injuries to the forehead and to the
cranial vault of M. Wite.

(Enphasi s added.) Avants’ counsel did not object.

Later on direct exam nation, the Governnent asked Dr. Hayne
whet her the “massive injury” to Wiite' s head was either consistent
or inconsistent with the kind of firearmused by Fuller (carbine).
Agai n without objection, Dr. Hayne answered: “It’s inconsistent,
sir, for several reasons”. Upon the Governnent’s asking Dr. Hayne
to identify those reasons, he stated, relying in part on a hearsay

statenent (Jones’ 1966 prelim nary hearing testinony): the carbine

was fired about three inches fromthe vehicle; and the powder nmarks
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on Wiite's forehead were inconsistent with such a gun fired from
that distance. At this point, Avants’ counsel objected:
Your Honor, |1’m going to object to that
concl usi on because that’'s based on too nuch
specul ation. There’'s sone — he received sone
hearsay information, apparently, as to the
di stance of the carbine when it was fired.
But | don’t think this doctor can say
that he has an opinion based upon reasonabl e
medi cal certainty how far away from the head
that rifle was when it was fired because
there’s been nothing that would verify
sonething |ike that except anecdotal hearsay.
Arguably, this objection does not specifically identify the issue
of the practices for forensic pathology. But, even assum ng that
it does, and therefore applying the less deferential abuse of
di scretion standard, rather than that for plain error, we find no
reversible error.

As noted, Dr. Hayne was accepted by Avants as an expert in
forensic pathol ogy. Expert witnesses are permtted, of course, to
draw on a wi de range of sources in formng their opinions. FED R
Evip. 703. For exanple, Rule 703 does not require a “persona
exam nation” of the “person or object of the expert’s testinony”.
Peteet v. Dow Chem cal Co., 868 F.2d 1428, 1432 (5th Gr.), cert.
denied, 493 U. S. 935 (1989). Dr. Hayne testified that it was his
practice as a pathol ogist to gather information other than through
hi s own exam nations; Avants did not object. When Avants asserted

to the district court that pathol ogists cannot take hearsay and

reconstruct what happened, the district court responded: “1
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di sagree with you, if he says he can do it wthin the paraneters of
his expertise. And | see nothing that he’'s set forth thus far that
would not fall within that expertise”. The district court was
aware that there were limts on what Dr. Hayne could testify to
and determ ned that he had not exceeded them Avants has not shown
an abuse of the discretion accorded district judges for evidentiary
rulings of this type concerning expert w tnesses.
3.

Avants called one wtness: a pathologist to counter the
testinony of the Governnent’s. He contests the pretrial ruling
that he woul d not be permtted to i ntroduce certain other evidence.

a.

Two FBI Agents net with Jones on 9 Septenber 1970; two days
|ater, on 11 Septenber, they prepared a form nenorandum of the
nmeeting (the nmenorandun). The nenorandum states that, after they
identified thenselves as FBI Agents and told Jones they were
i nvestigating Wiite’'s nurder, Jones: declined to sign a “Warning
and Waiver forni; “stated that he knew nothing of the killing of
BEN CHESTER WHI TE”; stated he would “only discuss this matter in
the presence of his attorneys”; and “was extrenely nervous”.

Because the district court had admtted Jones’ 1966
prelimnary hearing testinony, Avants sought to i ntroduce evi dence
to i npeach Jones, the hearsay declarant. Avants noved inlimne to

have six statenents by Jones, including the nenorandum admtted
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for that purpose. The Governnent conceded the adm ssibility of one
statenent and Avants wthdrew his request for four. Regarding the
sixth (the nenorandum, Avants apparently proposed to use the
menorandum as a prior inconsistent statenent, adm ssible under
Rul es 806 (credibility of hearsay declarants may be i npeached) and
613(b) (using prior statenents to inpeach w tnesses).

At a hearing on the first day of trial, the district court
ruled that the nmenorandum was not adm ssible for that purpose
because, in the context of the interview including Jones’ being a
suspect and not being wlling to discuss the matter without his
attorney’s being present, Jones’ saying “he knew nothing of”
Wite’'s nurder was a statenent that had “no indicia of
truthfulness”; it was nerely a formof stating that he did not w sh
to talk to the FBI Agents.

Avants contends that the district court abused its discretion
because it inperm ssibly infringed on the proper real mof the jury.
This contention was not presented to the district judge; therefore,
we review only for plain error.

In order for a prior inconsistent statenent to be adm ssible
for i npeachnent purposes, there nust be a prelimnary finding that
statenents are inconsistent. “Prelimnary questions” of
adm ssibility are for the trial judge. Feb. R EviD. 104. In this
instance, this prelimnary decision was neither “clear” nor

“obvious” error. Accordingly, there was no plain error. (In the
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alternative, even if the issue was properly raised, and even
assumng there was error, it was harnl ess.)
b.

Jones was convi cted in 1935 of breaking and entering; in 1938,
of grand | arceny. Avants noved to use these convictions to i npeach
Jones’ testinony from 1966. The district court applied the ten-
year tinme limt found in Rule 609: “The tinme limt here clearly
prohibits the introduction of this evidence”. The court stated:
the convictions would have been too old even in a prosecution
shortly after the nurder; and they were too old to be introduced at
atrial in 2003.

In district court, Avants contended that the court should
exercise its discretion to admt the over-age convictions. He
contends on appeal that the district court erred in not doing so;
we review that decision for abuse of discretion. (As shown bel ow,
the district court did not do so.) In addition, Avants presents
three contentions that were not presented in district court: Rule
609 (and its age limtation) did not apply because the Rul e did not
exist at the tinme of the nurder; the district court erred by not
undertaking an on-the-record balancing to determ ne whether the
probative value of the over-age convictions substantially
outwei ghed their prejudicial effect, FED. R EwviD. 609(b); and the
convictions were adm ssible under Rule 404(b) to show notive to
testify falsely. W review these three new contentions for plain

error.
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(1)

There was no plain error in applying Rule 609 and its age-
[imtations in a 2003 trial for a crine conmtted before the Rule
was adopted. The Rules are applicable in prosecutions begun after
their enactnent in the absence of a showing that doing so “woul d
not be feasible, or would work injustice”. United States v. Cohen,
544 F.2d 781, 784 (5th CGr.) (quotation marks omtted), cert.
denied, 431 U. S. 914 (1977). Avants did not contend in district
court that injustice would result from applying the Rules in his
2003 trial; therefore, any error could not be “clear” or “obvious”.

Rul e 609 provides for an exception to the ten-year |imt when
a conviction’s probative value “substantially outweighs” its
prejudicial effect. Accordingly, Avants asserts it was error for
the district judge not to undertake an on-the-record bal ancing with
regard to this exception. But this bal anci ng-requirenment applies
only when over-age convictions are admtted; in other words, it is
not required when they are excluded. United States v. Estes, 994
F.2d 147, 149 (5th CGr. 1993).

Along this line, Avants contends that, if undertaken, such a
bal anci ng woul d show probative val ue out wei ghed prejudicial effect
because Jones was convicted of “crines of dishonesty”. See FED. R
Evip. 609(a)(2). At trial, Avants conceded the convictions fell
under Rule 609(b) and its ten-year limtation. (I npeachnent by

evi dence of conviction, of whatever kind of crime, is subject to
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the time limt in Rule 609(b).) The district court did not abuse
its discretion.
(2)

Finally, for the first tinme on appeal, Avants contends that,
under Rule 404(b) (permtting other crinmes and bad acts to be
admtted as proof of, inter alia, notive), the 1930s convictions
were adm ssible to show a notive to testify falsely. See United
States v. Tonblin, 46 F.3d 1369, 1388 (5th Cr. 1995) (“Wether
Rule 404(b) or Rule 608(b) applies to the admssibility of
ot her-act evi dence depends on the purpose for which the prosecutor
introduced the other-acts evidence. Rul e 404(b) applies when
ot her-acts evidence is offered as relevant to an i ssue in the case,
such as identity or intent. Rule 608(b) applies when other-acts
evidence is offered to i npeach a witness, to show the character of
the witness for untruthfulness, or to show bias.” (citations and
quotation marks omtted)).

For present purposes, we need not address this question other
than to hold that the district court did not plainly err in not sua
sponte raising the i ssue of Rule 404 and in not concl udi ng that the
convictions fromthe 1930s were adm ssible under it.

C.

At the close of the Governnent’s case in chief, Avants noved

for a judgnent of acquittal, pursuant to FED. R CRM P. 29(a). The

nmotion was denied; it was not renewed at the close of all the
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evi dence. Accordingly, as the Governnent notes and as Avants
conceded at oral argunent here, this challenge to evidence
sufficiency is reviewed only for a mani fest m scarriage of justice
—the record nust be devoid of evidence of guilt or the evidence
must be so tenuous that a conviction is shocking. E.g., United
States v. Burton, 324 F.3d 768, 770 (5th Cr. 2003).

1

For aiding and abetting preneditated nurder, the Governnent
had to prove: there was a preneditated killing with nalice
af oret hought, see United States v. Shaw, 701 F.2d 367, 392-93 (5th
Cr. 1983), cert. denied, 465 U S 1067 (1984); and Avants
associated with the crimnal venture, participated in it, and
sought to make it successful, United States v. Dukes, 139 F. 3d 469,
474 (5th Gr.), cert. denied, 525 U S. 894 (1998). There was no
direct evidence of Avants’ intent; but, as discussed supra, there
was evi dence of his guilt for the charged offense. The conviction
was not a mani fest mscarriage of justice.

For exanple, on the evening of the nurder, Fuller and Jones
waited for Avants to arrive;, Fuller had told Jones they were
waiting for Avants; when the autonobile stopped on the bridge
(after Jones was instructed to return the vehicle to the bridge,
from which Wite's body was dunped), Avants and Fuller

si mul taneously got out of the autonobile and wal ked around to
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White's door with their guns; after Fuller shot White with arifle,
Avants shot Wite in the head with a shotgun at cl ose range.
2.

In Avants’ reply brief, his counsel nmaintain their failing to
renew the notion for judgnent of acquittal at the close of all the
evidence “constitutes ineffective assistance of counsel” (1AC).
Cenerally, we will neither consider an issue raised for the first
time in a reply brief nor consider an IAC claim if not first
presented in district court, so that the court can develop a
“record on the nerits of the allegations”. United States .
Sanchez-Pena, 336 F.3d 431, 445 (5th Gr. 2003). This appeal does
not present an exception to either rule.

D.

The district court refused Avants’ requested jury instructions
on the crimes of accessory after the fact (18 U S C § 3) and
m sprision of a felony (18 U S.C. § 4). Avants contends that the
district court was required to instruct on these offenses, as
| esser included of fenses, because there was sufficient evidence to
convict himon them

“A defendant is entitled to a jury instruction on a |esser
included offense if (1) the elenents of the | esser offense are a
subset of the elenents of the charged offense (statutory el enents
test), and (2) the evidence at trial permts a rational jury to

find the defendant guilty of the |esser offense yet acquit him of
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the greater.” United States v. Fitzgerald, 89 F.3d 218, 220 (5th
Cr.), cert. denied, 519 U S. 987 (1996). W review the first
prong de novo; the second, for abuse of discretion. United States
v. Estrada-Fernandez, 150 F.3d 491, 494 (5th G r. 1998). *“Were
the | esser of fense requires an el enment not required for the greater
of fense, no instruction is to be given under Rule 31(c).” Schmuck
v. United States, 489 U. S. 705, 716 (1989).

Nei t her msprision of a felony nor accessory after the fact
are |esser included offenses of aiding and abetting nurder.
Conpare FIFTH QRoU T MoDEL JURY | NSTRUCTION 2. 07 (accessory after the
fact) and 2.08 (msprision of a felony), with 2.06 (aiding and
abetting). For exanple, msprision of a felony is not a |esser
i ncl uded of fense of ai di ng and abetting because the fornmer requires
proof that the defendant “failed to notify authorities of the
fel ony”. United States v. Adans, 961 F.2d 505, 508 (5th Cir.
1992). And accessory after the fact is not a lesser included
of fense of aiding and abetting because the forner requires proof
that the defendant gave assistance “in order to prevent the
apprehension, trial, or punishnent of the offender”. United States
v. De la Rosa, 171 F.3d 215, 221 (5th GCr. 1999).

Accordingly, we need not consider the abuse of discretion
prong for the test. The requested instructions were properly

r ef used.
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Avants was found guilty in February 2003; sentencing was set
for that May. The district court, “aware frompretrial conpetency
hearings that Avants is in his seventies, has suffered a stroke,
and is on nunerous nedications”, and believing that, pending
sentencing, locally used jail facilities could not provide him
proper medical care, ordered Avants into the custody of the Bureau
of Prisons (BOP) and recomrended that he be placed in a facility
“having the ability to take care of his extensive nedical needs”.
Avants was placed in a federal facility in the Northern District of
Texas.

Shortly before the scheduled sentencing, Avants noved to

continue it; according to Avants, personnel at the BOP facility in

Texas believed he was too ill to travel to Jackson, M ssissippi,
for sentencing. The order continuing sentencing indefinitely
st at ed:

Because of the unusual circunstances of this
case, the United States will be allowed to
investigate and nmake suggestions as to any
al ternative arrangenents that m ght be nade to
sentence [ Avants] ot her than havi ng hi mappear
i n Jackson, M ssissippi.

Later in May 2003, the district court set sentencing for that June:
“Because the Defendant is ill and unable to travel, sentencing wll
be held at the Federal Medical Center ... [in] Texas”.

Avants filed a witten objection to being sentenced i n Texas,

or at any other location outside of the Southern D strict of

M ssissippi, for the reason that holding his sentencing outside
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this District is in violation of Article IIl, Section 2 of the
United States Constitution [crimnal trials shall be heldin State
where crime commtted], the Sixth Amendnent to the United States
Constitution [crimnal trial by jury drawn from State and di strict
in which crinme conmtted], and Rule 18 of the Federal Rules of
Crim nal Procedure [prosecution in district where offense
commtted]”. The Governnent responded that, wthout such a
procedure, Avants was in legal |inbo, unable to appeal because
there was no judgnent; it also noted that the district judge had
recei ved permssion fromthis court’s chief judge to hold court in
the Northern District of Texas, pursuant to 28 U S.C. 8§ 292(b)
(“The chief judge of a circuit may, in public interest, designate
and assign tenporarily any district judge of the circuit to hold a
district court in any district wwthin the circuit.”). 1n denying
Avants’ objection, the district court stated:

Under these unusual circunstances, the Court

opines that it has taken all necessary and

reasonable steps to ensure that sentencing

Avants in [Texas] is justified. Cont i nui ng

wth the sentencing process in [Texas] ... is

in the best interest of all parties. Both the

interest of justice and the interest of Avants

wll be served by finally concluding this

case.

At the sentencing hearing, the district judge stated: Avants
had an absolute right to be present at sentenci ng; because he could
not be brought to the court, it had cone to him The district
j udge noted that counsel for the Governnent and Avants, as well as

menbers of Avants’ famly, were in attendance. The court

31



acknow edged the 8§ 292(b) order fromthis court’s chief judge, but
stated that it was not necessary: “The court feels ... that | may
Wi thout this order inpose a sentence, as | am sitting in the
Southern District of M ssissippi and where the authority is for
this sentencing and where the conviction took place”.

Avants declined to say anything on his behalf. He was
sentenced to life inprisonnent.

On appeal, Avants raises the sane issues raised in district
court. (For the first tinme on appeal, however, he al so rai ses FED.
R CrRM P. 21 (governing transfers of cases between judicial
districts); we will not address it.) Li ke the parties and the
district court, we have been unable to find authority addressing
the i ssue posed by Avants. He does not challenge the jurisdiction
of the federal court; it had jurisdiction by virtue of the
violation of a federal |aw. 18 U.S. C § 3231. Rat her, he
chal | enges the venue i n whi ch sentenci ng took place. This question

of lawis reviewed de novo.

Article 111 of the Constitution provides: “Trial of all
Crinmes ... shall be held in the State where the said Crines shall
have been comm tted”. US Const. art. 11l 8 2 cl. 3. The Si xth

Amendnent |imts the geographic scope even further, by providing
that the accused shall have a “trial, by an inpartial jury of the
State and district wherein the crime shall have been commtted”.

U S ConsT. Anend. VI (enphasis added). Rule 18 provides, in
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pertinent part, that “the governnment nust prosecute an offense in
a district where the offense was commtted”. FED. R CRm P. 18
(enphasi s added).

Avants’ reliance on the Sixth Arendnent is msplaced. First,
there is no contention the jury was drawn froma constitutionally
i nproper area; this requirenent was satisfied. But, the Sixth
Amendnent is at issue for another reason: it guarantees “trial” by
jury. Because, for this non-death penalty case, the jury did not
participate in any respect in sentencing, this “trial” guarantee
does not enconpass sentencing in this instance. Simlarly, the
Article I'l'l requirenent that “Trial ... be held in the State” where
the crime was comm tted does not include the venue for sentencing.

That |eaves Rule 18, which does not speak of a trial, but
limts where the Governnent may “prosecute”. For the follow ng
reasons, we need not deci de whether sentencing is included in Rule
18's location of prosecutions. But see Bradley v. United States,
410 U. S. 605, 609-11 (1973) (interpreting the Conprehensive Drug

Abuse Prevention and Control Act of 1970 and stating “sentencing is

part of the prosecution”). Rule 18 is subject to Rule 52; Rule
52(a) provides that “[a]lny error ... that does not affect
substantial rights nust be disregarded”. |If there was error, it
did not affect substantial rights. To the contrary, if the

district court had not traveled to Texas, Avants woul d have stayed
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inthe facility there, without a judgnent and unable to appeal. He
has not attenpted to show ot herw se.
L1l
For the foregoing reasons, the judgnent is

AFF| RMED.
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