United States Court of Appeals
Fifth Circuit

FILED
June 20, 2005

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 04-10250

UNI TED STATES OF AMERI CA,
Plaintiff - Appellee,
vVer sus
KESHI A CHERI E ASHFORD DI XON,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore REAVLEY, JOLLY, and PRADO, Crcuit Judges.
E. GRADY JOLLY, G rcuit Judge:

This case may have added interest because the defendant
i ntroduced evi dence concerni ng battered wonman’ s syndrone as part of
her duress defense. Oherwi se, this appeal is unremarkable. The
appel I ant, Keshia Cherie Ashford D xon, was convicted of one count
of receiving a firearmwhile under indictnment and ei ght counts of
maki ng a fal se statenent to purchase a firearm?! |In appealing the
conviction, she contends that the district court erred in: (1)
refusing to permt expert testinony in support of her defense of
duress; (2) excluding as hearsay an out-of-court statenent nade by

her former boyfriend to an ATF agent; and (3) instructing the jury

1 See 18 U.S.C. 88 922(n) and 922(a)(6).



that she bore the burden of proving her defense of duress by a
preponderance of the evidence. We find no reversible error, and
t hus AFFI RM

I

Two Dal | as gun shows are the situs of the crinme. The rel evant
facts, occurring in January 2003, are |argely undi sputed. At both
of the gun shows, D xon purchased nmultiple firearns by providing
false information to dealers. In particular, she provided an
i ncorrect address and stated that she was not under indictment for
a felony, when in fact she had been indicted for her role in a
check cashi ng schene. In each instance, the dealer ran Dixon’s
i nformation through the National Instant Crim nal Background Check
System received a “proceed” response, and sold Di xon the gun.

At trial, Dixon attenpted to raise a defense of duress,
claimng that she had been coerced i nto purchasing the guns by her
boyfriend, Thomas Earl Wight, and an associ ate, Hooki e Sanders.
Both Wight and Sanders were convicted felons, so neither could
purchase the guns directly. Each of the gun dealers testified that
Di xon was acconpani ed by several nmen while at the gun shows, but
that they did not seemto be controlling her purchases.

Di xon testified that she had been abused by Wight, who
all egedly beat her on a regul ar basis and threatened her children.
Her description of the relationship was |argely corroborated by the

testinony of her two daughters. Dixon further testified that she



was afraid that, if she did not buy the guns for Wight, he would
harm or even kill her or her daughters.

I n support of her duress defense, Di xon attenpted to i ntroduce
the testinony of Dr. Toby Mers, a donestic violence expert,
regarding the reactions of battered wonen to their abusers. The
court held that Dr. Myers’s testinony addressed D xon’s subjective
state of m nd and was therefore i nadm ssible to show duress. Di xon
al so attenpted to introduce the testinony of Kelly QGates, an agent
with the Bureau of Alcohol, Tobacco and Firearns, concerning an
out-of-court statement by Wight that he gave D xon $115 to
purchase a gun for him The district court excluded Qates’s
testinony as i nadm ssible hearsay.

The jury convicted D xon on all nine counts.

|1

On appeal, Dixon contends that the district court erred in
three respects: (1) in refusing to admt Dr. Mers's expert
testinony; (2) in excluding Wight’s out-of-court statenent as
i nadm ssi bl e hearsay; and (3) in giving a jury instruction that
pl aced the burden of proving duress by a preponderance upon the
def endant .

A

W first consider whether the district court erred in
excluding Dr. Mers’'s testinony concerning the psychol ogi cal
effects of Wight's battery of Dixon. W reviewa district court’s

deci sion to exclude expert testinony only for abuse of discretion.
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See, e.q9., United States v. Krout, 66 F.3d 1420, 1426 (5th Cr.

1995) .

Expert testinony is admssible if (1) it will assist the trier
of fact to understand the evidence or to determne a fact in issue;
(2) it is based on sufficient facts or data; (3) it is the product
of reliable principles and nethods; and (4) the wi tness has applied
the principles and nethods reliably to the facts of the case. FeD.
R EviD. 702. In the case at bar, neither Dr. Myers’s data nor her
met hodol ogy have been chal l enged. The narrow question rai sed by
D xon is whether the district court abused its discretion in
hol ding that Dr. Myers’s testinony woul d not have assisted the jury
in making a determnation as to a material fact.

Di xon sought to introduce Dr. Mers’'s expert testinony in
support of a defense of duress. Duress is an affirmative defense
t hat has been devel oped through the conmmon | aw and adopted by the

federal courts. See United States v. Bailey, 444 U S. 394, 409-10

(1980). To succeed on a duress defense, this court requires that
t he def endant show

1. that [she] was wunder an unlawful and
present, immnent, and inpending threat of
such a nature as to induce a well-grounded
apprehension of death or serious bodily
i njury;

2. t hat [ she] had not recklessly or
negligently placed herself in a situation in
whi ch it was probabl e that she woul d be forced
to choose the crimnal conduct;

3. that [she] had no reasonable |ega
alternative to violating the law, a chance
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both to refuse to do the crimnal act and al so
to avoid the threatened harm and

4. that a direct causal relationship my be
reasonably anticipated between the crimnal
action taken and the avoidance of the
t hreat ened harm

United States v. WIllis, 38 F.3d 170, 175 (5th Gr. 1994); (quoting

United States v. Liu, 960 F.2d 449, 453 (5th Cr. 1992)). \Wether

apprehension is “well-grounded” turns on whether *“a person of
reasonable firmess in [the defendant’s] situati on woul d have been
unable to resist” the threat. 1d. (quoting AMER CAN LAW | NSTI TUTE,
MoDEL PeENaL CobE 8§ 2.09(1) (1985)). In short, the duress defense
requi res an objective inquiry into whether a defendant’s conduct,
al though illegal, represented her only reasonable alternative to
serious bodily injury or death.
1

Most of the expert testinony profferedin this case, |like that
in WIllis, dealt with the defendant’s subjective vulnerability to
coerci on. In WIIlis, we held that expert testinony that a
defendant “suffers from the battered wonman’'s syndrone” s
“Inherently subjective” and therefore inadm ssible to support a
defense of duress. |d. at 175, 177. |In the case at bar, although
Myers carefully avoi ded using the term*®“battered woman’ s syndrone”,
she nonet hel ess expl ai ned that D xon was “nore vul nerabl e because
she had lost her job” and that Dixon “didn’t think [calling the
police] would do any good”. Dr. Myers concluded that, as a result
of Wight's threats and repeated battery, Di xon believed “in her
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heart and mind [that] she didn’t have a choice” as to whether to
buy the guns. In short, this testinony clearly focuses on Dr.
Myers’s opinions as to Dixon’ s individual state of m nd.
To the extent that Dr. Myers’s proffered testinony descri bed
Di xon’ s subj ective perceptions of danger, it was not relevant to
the inquiry at hand —- that is, to whether such perceptions were
“wel | -grounded” or objectively reasonabl e under the circunstances.
As such, it could not have “assist[ed] the trier of fact” in making
any determnation of material fact. See FeED. R Evip. 702. Thus,
we hold that the district court did not err in excluding this
portion of Dr. Myers's testinony.?
2
Qur anal ysi s does not end here, however. D xon contends that

Dr. Mers's proffer did not focus exclusively on subjective

2 Furthernore, Dr. Myers’s assertion that Dixon's fears were
reasonabl e does not redeem her testinony. Wether a defendant’s
apprehension of harm is reasonable under the circunstances is
ultimately a question for the jury. Although it is certainly
possible that expert testinony mght shed Ilight on the
reasonabl eness of a given type of conduct by describing typica
reactions to unusual circunstances, such was not the case here.
| nstead, at the pronpting of counsel, Dr. Myers offered the wholly
conclusory assertions (1) that Dixon's fear of Wight was “well
grounded” and (2) that her decision not to |eave Wight was not
“reckl ess or negligent”.

These statenents represent a transparent strategy to
di stinguish Dr. Myers’s testinony fromthat which was excluded in
Wllis by i nserting brief, perfunctory “obj ective”
characterizations into testinony that otherw se focuses excl usively
on the defendant’s subjective perceptions. |If the rule announced
in WIllis — i.e., that expert testinony as to a defendant’s
subj ective beliefs is inadm ssible to show duress — were so easily
swept aside, it would be neaningl ess.

6



perceptions. Rat her, Dixon argues, the proffer included a

significant anount of obj ective’ testinony that woul d show t hat
[Di xon’s] fear ... was well-grounded in her history and experience
wth Wight”. Although it is not altogether clear to us what D xon
means by “objective testinony”, the record suggests that the term
refers to testinony by Dr. Mers as to the facts of Dixon’'s
relationship with Wight.?3

Such testinony, D xon contends, would be based upon, inter
alia, “interviews wth Dixon’ s nother and daughters, statenents
from Wight and Sanders to the governnent” and “the testinony of

Jocelyn Dixon”. In short, it would be inadm ssible hearsay.
See FEDR EwviD. 802-804. Dixon points out that the facts upon which
an expert opinion are based “need not be adm ssible in evidence in

order for the opinion or inference to be admtted”. FED. R EVID.

703; see also United States v. WIllians, 447 F.2d 1285, 1290 (5th

Cr. 1971)(en banc). The inverse of this statenent, however, is
not true. Where, as here, an expert’s opinion testinony is

i nadm ssi bl e, the hearsay upon which that opinion is based is al so

3 Another type of expert testinony that nay be terned
“objective” is that which describes the typical patterns,
ci rcunst ances and effects of battery within an abusive rel ationship
W thout attenpting to draw any conclusions therefrom as to the
subj ective perceptions of a particul ar defendant. Since WIllis was
deci ded, various courts have recogni zed a distinction between such
generalized testinony and “subjective” expert testinony that
effectively diagnoses a particular defendant as suffering from
battered wonman’s syndrone. See, e.qg., State v. Gecinger, 569
N.W2d 189, 196-97 (M nn. 1997); Scugoza v. State, 949 S. W 2d 360,
363 (Tex. App. San Antonio 1997); State v. Stringer, 879 P.2d 1063,
1069 (Mont. 1995).




i nadm ssible. Wre it otherw se, designation as an “expert” would

permt any such witness — regardless of her qualification or the
rel evance of her testinony -- to escape the anbit of the hearsay
rul es.

Thus, in view of the inadmssibility of Dr. Myers’s opinion
testinony, she is not a conpetent witness to testify as to facts of
Di xon’s relationship with Wight based solely on what others told
her. W therefore hold that the district court did not abuse its
di scretion in excluding such testinony.

B

Di xon next argues that the district court erred i n excluding,
as i nadm ssi bl e hearsay, potentially incul patory statenents nmade by
Wight to Agent Cates. Shortly after his arrest, Wight told Gates
that he and an associate had given Di xon $115 to purchase a .380
sem automatic pistol for them and had done so because they were
convicted felons and could not buy the guns thensel ves. Di xon
acknowl edges that Qates’s testinobny concerning the statenent is
hearsay, but contends that it is nonetheless adnmssible as a
statenent against interest. See FED. R EviD. 804(b)(3).

The hearsay exception for statenents against interest applies
only where (1) the declarant is unavailable; (2) the statenent
tends to subject the defendant to crimnal liability, such that a
reasonabl e person in his position would not have nade t he st at enent
unless he believed it to be true; and (3) the statenent is

corrobor at ed by ci rcunst ances clearly i ndi cati ng its
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trustwort hi ness. See United States v. Sarm ento-Perez, 633 F.2d

1092, 1101 (5th Cr. 1981). The district court assuned that Wi ght
woul d refuse to testify, given the potentially incrimnating nature
of his statenent. As such, the adm ssibility of Oates’s hearsay
testinony turned exclusively on whether Wight’'s adm ssion was
corroborated by circunstances indicating its trustworthiness.

W will uphold a determ nation as to the trustworthiness of an
out-of-court statenent “unless it is clearly erroneous”. United

States v. Vega, 221 F.3d 789, 803-04 (5th Cr. 2000). In this

case, the district court based its decision to exclude QCates’s
testinony, in part, on a nmjor inconsistency between Wight’'s
account of events and Di xon’s. Al t hough Wight admtted in his
statenent to Qates that he gave Di xon noney to purchase a gun for

him he also asserted that he went to the gun shows “at Dixon’s
request” to “show her which ones to purchase because she didn’t
know anyt hi ng about guns”. This directly contradicts D xon’s
account, in which Wight and Sanders physically coerced her into
going to the gun show with them

The discrepancy between the two accounts goes to the very
heart of the duress defense — that is, whether D xon bought the
guns under threat of violence. Thus, while D xon contended that
she acted under duress, she sought to introduce a statenent that
i ndi cated she acted willingly and voluntarily. Faced with such a

fundanental inconsistency, the district court did not err in

excl udi ng the statenent.



C
Finally, D xon contends that the district court erred in
instructing the jury that she, as the defendant, bore the burden of
proving her duress defense by a preponderance of evidence. Qur
circuit’s law is clear on this point: “Since a justification
defense is an affirmative defense, the burden of proof is on the
defendant. To succeed, the defendant nust prove each el enent of
the defense by a preponderance of the evidence.” WIlis, 38 F. 3d
at 179. As such, Dixon’s contention is neritless.
11

For the foregoing reasons, the conviction is AFFI RVED
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