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DeMOSS, Circuit Judge:

Max Tarbox, a Chapter 7 Trustee (the “Trustee”), filed a final
report in a bankruptcy proceeding in which the Trustee proposed to
pay interest on adm nistrative fees and expenses fromthe date of
the filing of the petition, arguing that 11 U S C § 726(a)(5)
requires such a result in cases where the estate contains enough
assets to redistribute a remainder to the debtor, i.e., a surplus

case. The United States Trustee for the Northern District of Texas



(the “UST”) objected to the proposed paynent, arguing that to all ow
interest to accrue fromthe date of the petition permts paynent of
money from the estate for a claimduring a tinme period when no
claimin fact existed. The UST urged, alternatively, that interest
should accrue from the date the bankruptcy court awards
conpensation to the trustee. The bankruptcy court followed a third
path in determning that the relevant statute denies interest on
adm ni strative fees and expenses altogether. The Trustee appeal ed
the decision to the district court, which affirnmed the finding of
the bankruptcy court essentially for the reasons stated by the
bankruptcy court. The Trustee tinely filed the instant appeal
For the reasons set forth bel ow, we AFFI RM
BACKGROUND AND PROCEDURAL HI STORY

W | adeen Reed, the debtor, filed a petition for relief under
Chapter 7 in May 1999. Tarbox was subsequently appoi nted trustee
of the bankruptcy estate. The Trustee secured approximately
$42,700 in the debtor’s estate for distribution to the creditors of
record. After paying off the creditors, the debtor’'s estate
contained a surplus of approximtely $10,700. The Trustee
thereafter submtted to the bankruptcy court an Application for
Conpensation and Report of Proposed Distribution (the “Final
Report”), in which the Trustee proposed to pay interest on

admnistrative clains that the Trustee argued are mandated in



surplus cases by 8§ 726(a)(5).* The UST objected to the Fina
Report, essentially arguing that the Trustee was seeking to claim
interest for work during a period of tine that no work was bei ng
performed. The UST contended the Trustee did not earn any nonies
that could, inturn, earn interest between the date the petitionis
filed and the date the Trustee actually is awarded his fees, and
t herefore, the Trustee should not be allowed to claiminterest on
his fees during that tinme. The only allowable interest, argued the
UST, is calculated from the tinme the conpensation award is
determned and the tine it takes to pay that award.

The bankruptcy court conducted a hearing during which both
parties presented their respective argunents. In May 2003, the
bankruptcy court issued a nmenorandum opi nion in which the Trustee
and his professionals were awarded conpensation under 11 U S. C. 8§
330(a), authorized under 11 U S.C. 8§ 503(b)(2). The bankr uptcy
court further concluded, however, that the Trustee was not entitled
to any interest under 8§ 726(a)(5). In its nenorandum order, the
bankruptcy court cited a “majority view,” which holds that a strict
application of 8 726(a)(1l) disallows the accrual of interest on

fees for services which have yet to be perforned; instead, the

1 Specifically, the Trustee's Final Report clainmed interest in
the anmount of $295.55 on the Trustee's fees, $30.01 on the
Trustee’ s expenses, $92.59 on the Trustee's attorney’s fees, $3.74
on the Trustee’'s attorney’s expenses, and $51.47 on the Trustee’'s
accountant’s fees, for a total interest anount of $473. 36.

3



interest on the trustee’s fees accrues fromthe date of the award.?
The bankruptcy court also noted the “mnority view,” which conpels
a strict application of the plain |anguage of the applicable
statutory provisions. The mnority view holds that § 726(a)(1)
sinply nmeans what it says: interest nust be paid on the trustee’s
conpensati on and expenses from the date of the filing of the
petition.

After discussing both views, the bankruptcy court concl uded
that it could not fully agree with either position and instead
devel oped a third view, which holds that §8 726(a)(1) precludes the
recovery of interest on admnistrative fees and expenses
al t oget her. Specifically, the bankruptcy court determ ned that
interest under 8 726(a)(1l) was only recoverable for creditors who
subm tted clai ns agai nst the estate —not by adm ni strators of the
estate who are awarded conpensation and fees for their work in
settling the bankruptcy estate. The district court agreed,
affirmng the decision of the bankruptcy court on appeal. The
district court determned that interest is not payable on
admnistrative clains that arise during pendency of a Chapter 7
bankruptcy case for which no proof of claimis filed, even though

a surplus exists. The Trustee tinely filed the instant appeal.

2 As discussed infra, only two circuit courts, the Ninth and
the Eleventh Circuits, have addressed this issue, both of which
have adopted the majority view See In re d ados, Inc., 83 F. 3d
1360, 1366 (11th G r. 1996); In re R verside-Linden Inv. Co., 945
F.2d 320, 323-24 (9th Cr. 1991).
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DI SCUSSI ON
Whet her the district court erred in determning that 11 U S. C 8§
726(a) (1) precludes the recovery of interest for admnistrative
fees and expenses.

W review de novo the district court’s statutory

interpretation of 11 US C 8§ 726(a). See United States v.
Phillips, 303 F.3d 548, 550 (5th Cr. 2002).
As a prelimnary matter, it should be noted that the

application of 8 726(a)(5) arises only in cases where there are
assets remaining in the debtor’s estate after all appropriate
di stributions have been nmade under 8§ 726(a)(1)-(4). See In re
Vogt, 250 B.R 250, 266 (Bankr. M D. La. 2000).

Section 726(a)(5) specifically provides that “property of the
estate shall be distributed . . . in paynent of interest at the
legal rate fromthe date of the filing of the petition, on any
cl ai mpai d under paragraph (1).” 11 U.S.C. § 726(a)(5). Paragraph
(a)(1) gives priority to the “paynent of clains of the kind
specified in . . . section 507 of this title, proof of which is
tinmely filed under section 501.” Id. 8 726(a)(1), (a)(2)(A
Section 507, in turn, refers to admnistrative expenses under 8§
503(b). Id. 8 507(a)(1). Section 503(b) allows admnistrative
expenses for “conpensation and rei nbursenent awarded under section
330(a) of this title.” Id. 8§ 503(b)(2). Finally, 8 330(a)
provides that “the court may award to a trustee, an exam ner, a

prof essional person . . . reasonable conpensation for actual,



necessary services rendered . . . and reinbursenent for actual,
necessary expenses.”® 1d. § 330(a)(1)(A)-(B)

In a case of first inpression in this Grcuit, the precise
issue we are faced with is whether 8 726(a)(5) entitles a trustee
to interest on his conpensation and rei nbursenent award, and i f so,
at what point such interest begins to accrue. To better understand
the nature of the controversy, we begin wwth a survey of the case
| aw t hat has developed in this area.

A. The Mpjority View

As the bankruptcy court notes, and as described in note 2
supra, the issue of when interest on admnistrative fees and
expenses ari ses has been considered by only two courts of appeals
—the Ninth and the Eleventh GCrcuits. Both courts conclude that
the better rule is to allow such fees and expenses to accunul ate
interest fromthe date the bankruptcy court awards the trustee his

fees and expenses. The Ninth Grcuit, in In re R verside-Linden

| nvestnent Co., 945 F.2d 320 (9th G r. 1991), states:

The provision which defines [trustee]’s fees as a
conpensabl e adm nistrative expense, Section 503(b),
refers to “conpensati on and rei nbursenent awarded under
section 330.” . . . It is not until the fees have been
awar ded by t he bankruptcy court pursuant to Section 330,
therefore, that they becone an admnistrative expense
entitling them to treatnent as a claim under Section
726(a)(5).

3 An award under 8§ 330(a) is subject to the limtation
provided in 8§ 326, which caps a trustee’s conpensati on by neans of
a percentage fornula applied to the actual anounts di sbursed to the
estate’s claimants. 11 U S.C. § 326(a).
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Id. at 324.

The Eleventh GCrcuit followed another line of reasoning in
bol stering the majority view, noting that to award interest to the
trustee at the tine the debtor initially files the petition is
contrary to the purpose of 11 U.S.C. 8§ 326, which sets l[imts on

the anmount of trustee conpensation. In re @ ados, 83 F.3d 1360,

1365 (11th Cr. 1996). Specifically, the court determ ned that
because the trustee is paid based on the distributionto creditors,
and because the trustee earns fees on the interest paid on
creditors’ clainms pursuant to 8§ 326(a), a trustee coul d del ay final
distribution, allowthe interest earned on assets converted to cash
to accunulate in escrow, and earn a fee on the distribution of
t hose assets (which nowinclude earned interest) in satisfaction of
clains and as part of his conpensation petition for interest on his
fee under 8 726(a)(5). See id. The Eleventh G rcuit concl uded,
therefore, that to allow the trustee to delay the conclusion of
settling the estate, while sinultaneously collecting additiona
monies for doing so, would frustrate Chapter 7's purpose of
efficiently admnistering the liquidation of the estate for the
benefit of creditors. 1d.

Recogni zing that the “majority rule” diverges fromthe plain
| anguage approach to statutory construction, the Eleventh Crcuit
nevert hel ess reasoned t hat such a divergence is permssible “in the
rare cases [in which] the literal application of a statute wll
produce a result denonstrably at odds with the intent of its

7



drafters.” 1d. at 1366 (alteration in original) (citation and
internal quotation marks omtted). “Allowng interest to accrue
prior to actual awards is contrary to the renainder of the
statutory schene, as well as to the case lawinterpretingit.” Id.*

B. The Mnority View

The mnority viewsinply involves applying the plain | anguage
of the relevant statutory provisions. Accordingly, the mnority
view holds that interest nust be paid on the trustee’'s fees and
expenses “from the date of the filing of the petition.” See 11
U S.C. § 726(a)(5).

In In re Smth, 267 B.R 770 (Bankr. WD. Tex. 2001), the

bankruptcy court concluded that trustees are entitled to interest
on their comm ssions and expenses from the date the bankruptcy
petitionis filed. 1d. at 772-73. Likew se, in Vogt, the Louisiana

bankruptcy court held that 8 726(a)(5) is unanbi guous and thereby

4 | nportantly, we observe that the majority vi ew adopted by
the Ninth and Eleventh Grcuits is distinguishable fromthe instant
case because it involves the interpretation of 8§ 726(a)(1) before
the statute was anended in 1996 into its current version. The pre-
amendnent version of 8 726(a)(1) provided that:

[Plroperty of the estate shall be distributed--

(1) first, in paynent of clains of the kind

specified in, and in the order specified in,

section 507 of this title . . . .
11 U.S.C. 8§ 726(a)(1l) (1994). Conspicuously absent fromthe pre-
anendnent |anguage is the reference to the provision granting
priority to section 507 clains, “proof of which is tinely filed
under section 501.” 11 U.S.C. § 726(a)(1) (2003) (enphasis added).
As discussed infra, the addition of this provision necessarily
af fects our anal ysis here.



aut hori zes accrual of interest on a trustee’'s claimimmediately
upon the petition’s filing. 250 B.R at 283-84. The court there,
however, tenpered its decision, recognizing that its holding “w |
place us in the wunenviable position of having created a
one-court-strong mnority view, in conflict wwth a majority view

(that trustee conpensation clains are not entitled to interest from

the petition date), strongly held by courts from all |evels
(bankruptcy to circuit).” 1d. at 253. The Vogt decision was

prem sed on the idea that the process of submtting a trustee’s
final report to the bankruptcy court for conpensationis, in fact,
a “clainf payable under § 726(a)(1). As will be discussed infra,
whet her or not such a report satisfies the claimrequirenents of 8§
507 is a matter over which there is nuch contention.

C. The Deci si ons Bel ow

As previously stated, while nost courts have addressed when
interest on admnistrative fees and expenses are recoverable, in
this case the bankruptcy court determ ned (and the district court
agreed) that the nore pertinent issue is whether interest on such
fees and expenses is proper at all. For the reasons discussed
bel ow, we find the reasoni ng enpl oyed by both the bankruptcy court
and the district court to be persuasive.

The basic theory underlying the hol ding reached by the | ower
courts here is: Wile 8§ 726(a)(5) allows for the paynent of
interest fromthe date of filing on any cl ai mpaid under paragraph
(1) of 8 726(a), paragraph (a)(1l) refers to paynent of section 507
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clains, “proof of which is tinely filed under section 501.” 11
US C 8§ 726(a)(1l) (enphasis added). The fact that 8§ 501(a)
specifically addresses the filing of proofs of clains by creditors

and proofs of interest by equity security holders necessarily

excludes trustees fromrecovering interest on their conpensation
and rei nbursenents. |d. 8 501(a).

Atrustee is not a “creditor” as that termis defined by the
Bankruptcy Code because a trustee does not have “a clai m against
t he debtor that arose at the tinme of or before the order for relief
concerning the debtor.” 1d. 8 101(10)(A). The Trustee concedes
this point, acknow edging that, in his capacity as a trustee, he
did not hold a pre-petition claim And, as the district court
noted, “[a]lthough & 726(a)(1l) at first seenms to include
[adm ni strative fees and expenses] by its reference to clains of
t he kind specified in 8 507, they are wi nnowed out by the reference
to 8 501, because they are not of the kind proof of whichis tinely
filed under 8 501 for pre-petition clains by creditors.” In re

Reed, 312 B.R 832, 839 (N.D. Tex. 2004) (“Reed 11”).°> Nor is a

5 Adm ttedly, t he Bankr upt cy Code’ s reference to
“adm ni strative expenses” under 8§ 507 is not necessarily exclusive
of the term “claim” and 8 726(a)(5) specifically refers to “a
claimall owed under section 503(b).” In re Reed, 293 B.R 698, 701
(Bankr. N.D. Tex. 2003) (“Reed 1”) (citation and internal
quotations omtted). In fact, the bankruptcy court cites In re
Vogt as providing additional exanples in the Code where references
are made to adm ni strative “clains” under 8§ 507(a)(1) and 8§ 503(b).
Id. Nevertheless, taking into account the fact that 8§ 726(a)(5)
expressly refers to clains under § 507 as clains for which proof is
“tinmely filed under section 501 of this title,” and that § 501
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trustee an “equity security holder,” which is defined as a “hol der
of an equity security of the debtor.”® 11 U S.C. § 101(17).
The interpretation of 8§ 726(a) adopted herein draws support

fromthe Second Circuit’'s decision in lnre Kl ein Sleep Products,

Inc., 78 F.3d 18 (2d Cir. 1996). The court there was faced wth
interpreting 8 502(a), which addresses the allowance of filed
clains. Section 502(a) provides that “[a] claimor interest, proof

of which is filed under section 501 of this title, i1Is deened

al lowed, unless a party in interest . . . objects.” 11 U S. C 8§
502(a) (enphasis added). The Second Circuit interpreted the
| anguage of the provision (which is virtually identical to the
statutory language in 8 726(a)(1l)) as expressly precluding
adm ni strative expenses, noting that 8 501 specifically relates to

pre-petition clains. In re Klein, 78 F.3d at 28. The court

specifically nakes reference to clains filed by a “creditor,”
trustees and ot her professionals who participate in the eventual
distribution of the debtor’s estate (and whose conpensation and
expenses arise after the filing of the bankruptcy petition) are
necessarily elimnated as holders of “clains.” Id. (citations
omtted).

6 The Code defines an “equity security” as:

(A) share in a corporation, whether or not transferable
or denom nated “stock”, or simlar security;

(B) interest of a limted partner in a limted
part nership; or

(© warrant or right, other than a right to convert, to
purchase, sell, or subscribe to a share, security, or
interest of a kind specified in subparagraph (A or (B)
of this paragraph.

11 U.S.C. § 101(16).
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further observed that adm nistrative expenses are recoverable
t hrough § 503. 1d.

The Trustee argues that by renoving trustees fromthe entities
eligible to receive distribution of the debtor’s estate under 8§
726(a), this Court would, in effect, elimnate the vehicle through
which trustees receive their admnistrative fees and expenses.

However, in In re Van Gerpen, 267 F.3d 453 (5th Cr. 2001), this

Court distinguished between distribution to creditors and
di sbursenents to trustees and their hired professionals. The Court
determ ned that “whil e the paynents made on account of conpensation
and other adm nistrative expense applications nust be accounted
for, it is not necessary that they be clains paid wthin the final

distribution.” [d. at 456 (citing In re Vogt, 250 B.R at 282).

Di sall owi ng trustees to recover under 8§ 726(a) does not | eave them
wthout a neans to ultimately receive the nonies they are due.
| nstead, the fees and expenses sought by trustees in bankruptcy
proceedings are clearly allowed under § 503(b)(2), wth paynent
aut hori zed by 8§ 503(a).” See 11 U.S.C. §8 503(b)(2) (providing that
adm nistrative expenses shall be allowed for “conpensation and
rei mbur senent awarded under section 330(a) of this title”); id. 8§
503(a) (“An entity may tinmely file a request for paynent of an
adm nistrative expense . . . .").

Addi tionally, we conclude that to interpret 8 726(a) as urged

" Neither 8§ 503(b)(2) nor & 503(a) provides for the recovery
of interest.
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by the Trustee (and followed by the mnority view would produce
results at odds wth Congress’s intention in drafting the
legislation.® The district court determned that it would “not be
satisfied wth a plain-neaning-of-the-|anguage construction that
yields an inequitable result, until it is convinced no equitable
construction of that sane | anguage is possible.” Reed Il, 312 B.R

at 838 (citing Crooks v. Harrelson, 282 U. S. 55, 60 (1930) (holding

that “interpretations of a statute which produce absurd results are
to be avoided if alternative interpretations consistent with the
| egi sl ative purpose are available”)). To preclude recovery of all
interest on atrustee’ s conpensation and admi ni strative expenses i s
no nore untenable a result than that reached by the mnority view,
which reading “allows for interest to accrue on services before
they are rendered or expenses before they are incurred.” Reed II,
312 B.R at 839.
CONCLUSI ON

Having carefully reviewed the entire record of this case, and
having fully considered the parties’ respective briefing and
argunents, we find no reversible error in the district court’s
menor andum opi nion. W therefore AFFIRMthe final judgnment of the

district court essentially for the reasons stated in its order.

8 W further note that nothing in the 2005 Bankruptcy Reform
Act recently passed by the United States Senate affects our
interpretation of § 726. See Bankruptcy Abuse Prevention and
Consuner Protection Act of 2005, S. 256, 109th Congress (2005).
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