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Paul Darvin Lamm Jr., pleaded guilty to being a controlled
substance user in possession of a firearm 1in violation of 18
US C 8 922(g)(3) (the instant offense). Appealing only his
sentence, he contests the addition of one crimnal history point,
under Sentencing Cuidelines 8 4A1.2(c), for his prior conviction
for shoplifting. At issue is whether shoplifting an item val ued
| ess than $50 (petty theft) should be excluded fromthe crim nal
hi story cal culation. That turns on whether the petty theft offense
is simlar to the crime of insufficient funds check, which is
excludable from crimnal history, under certain conditions,
pursuant to Cuidelines 8§ 4Al1.2(c)(1). AFFIRMED



Prior to the instant offense (commtted in Septenber 2003),
Lammhad four crimnal convictions, including petty theft, a cl ass-
C m sdeneanor for which no i nprisonnent is i nposed under Texas | aw.
The pre-sentence investigation report (PSR) reconmmended one
crimnal history point for the petty theft conviction. Lamm
objected, contending petty theft 1is sufficiently simlar to
insufficient funds check so that, under 8 4A1.2(c)(1), it should
not be included in his crimnal history. In response, the
probation officer prepared an addendumto the PSR, distinguishing
petty theft frominsufficient funds check.

I n March 2004, over Lammi s renewed obj ection at the sentencing
hearing, the district court determ ned, w thout stating reasons,

that Lammis crimnal history should include the petty theft

convi ction. Lanm was sentenced, inter alia, to 21 nonths in
prison.
.
As he did in district court, Lanm clains: pursuant to 8

4A1. 2(c) (1), he should not receive a crimnal history point for his
petty theft conviction because it is simlar to the Ilisted
excl udabl e of fense of insufficient funds check. Application of the
Guidelines is reviewed de novo. E.g., United States v. Booker, 334
F. 3d 406, 412 (5th Gr. 2003).

In calculating crimnal history, “[s]entences for all felony

of fenses are counted”; those for “m sdeneanor and petty offenses



are counted, except as” detailed in 8§ 4Al.2(c). US S G 8§
4A1.2(c). Inthis regard, |isted offenses, or “offenses simlar to
thent, are excluded fromthe crimnal history unless the sentence
was (1) probation of at |east one year, or (2) inprisonnment of at
| east 30 days, or (3) the prior offense is simlar to the instant
offense (here, firearm possession). US SG § 4A1.2(c)(1)
(enphasi s added). (Sone |listed offenses, or those simlar to them
“are never counted”. U S S G 8 4Al1.2(c)(2). Two of those listed
are hitchhiking and loitering. 1d.)

The offense of insufficient funds check is anobng the
excludable offenses listed in § 4Al1.2(c)(1l); petty theft is not
l'isted. (Exanples of other listed offenses are careless or
reckless driving, ganbling, and resisting arrest. US SG 8§
4A1.2(c)(1).) Lammwas not sentenced to probation or inprisonnent,
and petty theft is not simlar to the instant offense. Therefore,
if petty theft is simlar to insufficient funds check, it is not
counted in Lamm s crimnal history. (Lamrs petty theft conviction
could al so be excluded, of course, if it is simlar to any other
listed offense. Lammonly clains simlarity to insufficient funds
check.)

Quidelines 8§ 4A1.2(c)(1) identifies the excludable offenses
W thout definition. The comentary to the section does provide,
however, that the excludable offense of insufficient funds check

“does not include any conviction establishing that the defendant



used a fal se nane or non-existent account”. U S.S.G 8§ 4Al.2, cnt.
n.13. (enphasis added). Therefore, we nust |ook to the definition
of the equival ent offense under the relevant State’'s law. United
States v. Gadison, 8 F.3d 186, 193 (5th Cr. 1993).

Under Texas | aw, the of fense of issuance of a bad check is the
sane of fense as i nsufficient funds check; a person conmts i ssuance
of a bad check in Texas

if he issues or passes a check or simlar

sight order for the paynent of nopbney know ng

t hat the issuer does not have sufficient funds

in or on deposit with the bank or other drawee

for the paynent in full of the check or order

as well as all other <checks or orders

outstanding at the tine of issuance.
TeEx. PenaL CooE ANN. 8 32.41(a); Gadison, 8 F.3d at 194. For the
of fense-simlarity conparison advanced by Lamm a person commits
theft under Texas law “if he unlawful |y appropriates property with
intent to deprive the owner of property”. Tex. PenaL CoDE ANN. 8
31.03(a).

To determ ne whether a prior offense is “simlar” to alisted
excl udabl e offense under 8 4A1.2(c)(1), our court “suggest[s] a
comobn sense approach which relies on all possible factors of
simlarity”. United States v. Hardeman, 933 F.2d 278, 281 (5th
Cr. 1991) (under Texas law, driving with revoked or suspended
license held simlar to failure to maintain financial

responsibility) (enphasis added). Factors to consider include: “a

conpari son of punishnments inposed for the listed and unlisted



of fenses, the perceived seriousness of the offense as indicated by
the |l evel of punishnent, the elenents of the offense, the | evel of
culpability invol ved, and the degree to which the comm ssion of the
of fense indicates a |ikelihood of recurring crimnal conduct”. |d.

Hardeman did not accord any of these factors dispositive
weight. To the contrary, it cautioned: “W do not suggest that
any offense which carries a penalty simlar to that inposed for a
listed offense should autonmatically be excluded fromthe crimna
hi story cal cul ation. The other factors involved may indicate that
the defendant’s prior offense should be included’. ld. at 282
(bvi ously, each offense-simlarity conparison is fact specific.
Gadi son, 8 F.3d at 194.

Lamm mai ntai ns that, according to Hardenman and United States
v. Reyes-Maya, 305 F.3d 362 (5th GCr. 2002) (under Texas | aw,
crimnal mschief held simlar to disorderly conduct), punishnent
is the nost inportant factor in determning offense simlarity.
Lamm notes that, under Texas |law, the potential sentences for
i ssuance of a bad check and for shoplifting an itemworth | ess than
$50 are identical: both are Cass C m sdeneanors puni shable by a
fine not to exceed $500. Tex. PenaL CobE ANN. 88 12.23, 31.03(e)(1),
32.41(f). In this regard, Lamm contends an even nore inportant
factor in determning offense simlarity is the punishnent inposed,

he conpares his shoplifting sentence ($257 fine) to those inposed



in Hardeman (one day in jail and $250 fine) and Reyes- Maya ($182. 50
fine).

The Governnment counters that, applying the Hardeman factors in
the required common sense manner, the offenses are not simlar
The Governnent maintains it is not logical to suppose the
Sentencing Conm ssion either mstakenly omtted theft, the nost
frequently conmtted offense in the United States, fromthe |ist of
excl udabl e offenses, or felt theft was so simlar to the |listed
of fense of insufficient funds check that further clarification was
unnecessary. The Governnent notes correctly that Hardeman does not
gi ve dispositive weight to any factor, including punishnent.

Acknow edgi ng our court has never addressed the issue at hand
in a published opinion, the Governnent notes United States .
Acuna- Chavez, 77 Fed. Appx. 262, 263 (5th Cr. 2003) (unpublished),
held the district court did not conmt plain error in concluding
that a petty larceny conviction was not simlar to insufficient
funds check. The Governnent also notes that, for purposes of 8§
4A1.2(c)(1), the majority of other circuits deciding the issue have
held petty theft is not simlar to insufficient funds check.

Those holdings are instructive. In United States .

Spaul ding, 339 F.3d 20, 21-22 (1st CGr. 2003), the First Crcuit



hel d shoplifting an itemworth $21 is not simlar to insufficient

funds check because



shoplifting poses a markedly greater risk to

the public. Passing a bad check poses little

risk of physical confrontation, because the

perpetrator is not present when the victim

realizes that he has been victimzed.

Shoplifting, on the other hand, creates the

very real risk of physical confrontation

bet ween the perpetrator and the victim
ld. at 22. In accord, the Seventh Circuit held shoplifting and
bad-check witing are not simlar, because shoplifting is a
trespassory offense, and it appeared unlikely the Sentencing
Commi ssion neant to exenpt, by nmere inplication, a crine as conmobn
as shoplifting or petty theft. United States v. Harris, 325 F. 3d
865, 872-73 (7th Gr. 2003) (citing the dissent in United States v.
Lopez- Pastrana, 244 F.3d 1025 (9th G r. 2001), discussed infra).
Li kewi se, the Eighth Crcuit held petty theft is not simlar to an
offense listed in 8 4A1.2(c)(1). See United States v. Waller, 218
F.3d 856, 857-58 (8th Cr. 2000). See also United States v.
Yednak, 66 Fed. Appx. 406 (3rd G r. 2003) (unpublished) (retai
theft conviction not simlar to insufficient funds check). And,
the Fourth Circuit in United States v. Benjamn, 110 F.3d 61 (4th
Cir. 1997) (unpublished table decision), referring to our court’s
deci sions in Hardeman and Gadi son, held the district court had not
commtted plain error in determning a shoplifting conviction is
not simlar to insufficient funds check.

On the other hand, the Ninth Grcuit in Lopez-Pastrana, a case

relied on by Lamm held a Nevada shoplifting offense simlar to



i nsufficient funds check. Lopez-Pastrana reasoned the two of fenses
were simlar in seriousness, punishnent, and in their el enents, but
did not apply all the factors identified as rel evant by our court
in Hardeman. Lopez-Pastrana, 244 F.3d at 1027- 30.

Lamm al so relies on our 1993 decision in Gadi son, which held
simlar the Texas offenses of issuance of a bad check (again,
i nsufficient funds check under Texas |aw) and theft by check. 8
F.3d at 194. As noted, Gadison stated its holding was fact
specific. 1d. Wen Gadi son was deci ded, a person commtted theft
by check when he obtained property by issuing a check w thout
sufficient funds to cover that check and all others outstanding.
See Tex. PeENaL CobE ANN. 8§ 31.06(a) (Vernon 1993). The intent to
deprive an owner of property, a required elenent of theft, was
presunmed if the issuer of the check did not have an account with
t he bank when the check was issued, or if paynent was refused for
insufficient funds within 30 days after issue, and the issuer
failed to pay the holder in full within ten days after receiving
notice of refusal. |Id. (The theft by check statute has since been
anended, as discussed infra.)

Lamm asserts: petty theft and theft by check are simlar;
therefore, pursuant to Gadi son, petty theft and i ssuance of a bad
check are simlar. Lammis reliance on Gadison is msplaced,

however, for several reasons. Two of them foll ow



First, Lammis prem se that petty theft and theft by check are
simlar is inaccurate. The offenses are neaningfully different
because petty theft poses a risk of physical confrontation, placing
others at risk. This risk is heightened if the offender is
apprehended during the attenpted theft. There is nmuch I ess risk of
physi cal confrontation for theft by check, just as there is nuch
|l ess risk for insufficient funds check. See Spaul ding, 339 F. 3d at
20.

Second, Lanmmis reliance on Gadison is m splaced because, as
di scussed supra, Gadison’s holding (issuance of a bad check and
theft by check are simlar) was based on a prior version of the
Texas theft by check statute. In that earlier version, the
requisite intent for theft by check was presuned, under certain
condi tions, when a bad check was issued. See TeEX. PeENaL CoDE ANN. 8
31.06(a) (Vernon 1993). Under the current version, there is no
such presunption (instead, issuance is prima facie evidence of
i ntent). See Tex. PenaL CobE ANN. 8 31.06(a) (Vernon 2003).
Arguabl y, under the forner statutory schene, due to the presunption
of intent for theft by check, issuance of a bad check could often
constitute theft by check. Under the current statute, given there
is no presunption of intent, the Gadison court may have found
i ssuance of a bad check and theft by check were not simlar. 1In

any event, under the current statute, petty theft and theft by

10



check are |ess anal ogous than under the theft by check statute
relied upon in Gadison.

Finally, citing Liparota v. United States, 471 U S. 419
(1985), and Rewis v. United States, 401 U S. 808 (1971), Lammurges
the rule of lenity requires our resolving the clainmed anbiguity in
8 4A1.2 in his favor. That rule requires an anbiguity in a
crimnal statute be resolved in favor of the defendant when there
is a “grievous anbiguity or uncertainty” in the statute.
Muscarello v. United States, 524 U S. 125, 138-39 (1998) (citations
omtted). To the extent there is any anbiguity in 8 4Al.2(c)(1),
it does not rise to the level required for application of the rule
of lenity.

In sum weighing the Hardeman factors as a whole, under the
requi site comon sense and fact specific approach, Lanms petty
theft offense is not simlar to the offense of issuance of a bad
check (Texas’ equivalent to insufficient funds check). This is
primarily because petty theft involves a heightened risk of
physi cal confrontation and harmto others. Moreover, Lamis petty
theft offense, when viewed in the context of his recent crim nal
history - four convictions from 1997 to 2001 - indicates a
i kelihood of recurring crimnal conduct. Finally, one other
meani ngful distinction involves the difficulty in detecting and
apprehendi ng the perpetrator of petty theft. See Harris, 325 F. 3d

at 872. In the light of an insufficient funds check offense not

11



i nvol ving use of a fal se nane or non-existent account, consistent
wth the limtation inposed by coment 13 to 8 4A1.2(c)(1l), the
identity and account information of the person issuing the check is
known, whereas the perpetrator of petty theft is nore difficult to
appr ehend.
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.
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