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On Decenber 12, 2001, a Texas state jury found Petitioner-
Appel l ant Scotty Harrison (“Harrison”) gqguilty of sexual assault.
Harrison received a mandatory |life sentence because the jury also
determ ned that he had been previously convicted of sexual assault.
See TeEx. PeNaL CopE ANN. 8 12.42(c)(2)(A) (i) and (B)(ii). Harrison
unsuccessfully challenged his conviction in the state courts.
Havi ng exhausted all avenues of relief inthe state system Harrison
filed a federal petition for a wit of habeas corpus under 28 U. S. C
8§ 2254, alleging ineffective assistance of counsel. Harri son,

proceeding pro se, now appeals the order of the district court



denying his application for habeas relief.
| . FACTUAL AND PROCEDURAL HI STORY

Harrison was convi cted of sexual assault after atrial in which
SiXx wtnesses testified--three appeared for the prosecution and
three for the defense. The first witness to appear for the
prosecution was Christina Jones (“Jones”), the victimof the sexual
assualt. Jones testified that, prior to the sexual assault, she had
been friends with Harrison for about five nonths, and that she had
previously had sex with Harri son on one occasi on whil e using drugs.
On July 17, 2000, Harrison cane to her apartnent at about 9:00 or
10: 00 p.m, told her that he had broken up with his girlfriend, and
asked to take a shower. Jones told himthat he could take a shower
and that she was going to be on the couch because she was not
feeling well due to the herniated disks in her neck and back.

Jones testified that she then fell asleep and that she woke up
when Harrison sat at the end of the couch wearing only his boxer
shorts. Next, she stated that Harrison engaged in forced sexua
intercourse wth her and that she heard sonet hing “pop” in her neck
during the assault. After Harrison was finished, he put on his
clothes and left. Due to her neck and back pain, Jones remai ned on
the couch for several days until her stepfather cane to her
apartnent and found her.

Jones further testified that she was in the hospital for

approxi mately four nonths follow ng the assault. Jones also stated



that, at the tinme of trial, she had not regai ned use of her |egs and
was living in a nursing hone.

On cross-exam nation, Dennis Jones, Harrison's trial counsel,!?
chal | enged Jones’ s testinony. Trial counsel asked Jones whet her she
had consensual three-way sex with Harrison and another man, Tony
West, on July 17, 2000. Jones responded that West was not at her
apartnent that night, and that she di d not have consensual three-way
sex wth Harrison and West that night. Trial counsel then asked
Jones whether she had told Patricia Herron (“Herron”), an
acquai ntance and Jones’s drug supplier, that she had consensual
three-way sex with Harrison and West which got rough and out - of -
hand. Jones deni ed ever telling Herron about such an encounter, and
she stated that she never had consensual three-way sex with Harrison
and West.

The second witness to testify for the prosecution was Jodi
Cotner, a nurse at Baylor University Medical Center. Cot ner
testified that Jones suffered fromextrenme dehydration, paralysis,
and an i nfection when Jones was admtted to the intensive care unit
on July 24, 2000. According to Cotner’s testinony, a rape
exam nation was perforned, and the results were “pretty normal,”
except for sone edenma and swol | en | abia which Cotner believed were

consistent with sexual assault. The exam nation did not reveal

! To avoid any confusion between Dennis Jones, Harrison’'s
trial counsel, and Christina Jones, the victim of the sexual
assault, this opinion shall refer to Dennis Jones as “trial
counsel .”



evi dence of sem nal fluid or spermatozoa, but Cotner stated that she
was not surprised that senmen was not found due to the passage of
time between the rape and Jones’s adm ssion to the hospital.

Charl es Wise, Jones’s stepfather, was the final wtness to
appear for the prosecution. Wise testifiedthat he went to Jones’s
apartnent on July 24 because he becane concerned when he had not
heard from Jones for several days. Wise went to his daughter’s
apartnent and di scovered her lying on the couch. The prosecution
rested its case after Wise’'s testinony.

Darl ene Waddl e was the first witness to appear on Harrison's
behal f. Waddl e had known Harri son for about ten years, and they had
lived together for about five-and-a-half years beginning in 1991.
Waddl e rel ated a conversation that she had with Jones in the sunmer
of 2000 in which Jones stated that she was obsessed with Harrison.
According to Waddl e’ s testinony, Jones becane angry and woul d not
speak to her after Jones |earned that she had |ived with Harrison.
On cross-exam nation, Waddl e admtted to a prior felony conviction
for possession of nethanphetam ne and a prior msdeneanor theft
convi ction.

Herron was the next witness to testify for the defense. She
had known Harrison for about two or three years and had sold drugs
to Jones. Herron testified that Jones told her that she severely
i njured her back while having rough three-way sex with Harrison and
another man. Herron identified the other man as Brian Fincher. On
cross-exam nation, Herron conceded that she did not know what
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happened at Jones’s apartnent on July 17, 2000, and that she could
not recall when the conversation with Jones took place.

At the time of the trial, Herron was in jail awaiting
sentencing after having pled guilty to a federal drug conspiracy
charge. Herron also admtted that there were pendi ng state charges
relating to possession with the intent to deliver nethanphetam ne.

Dana Hobbs was the final defense witness. She testified that
she had known Harrison for about fourteen years. Hobbs stated that
Jones worked at the Eight Liners Heaven gane roomin July of 2000.
Hobbs testified about Jones’s back condition prior to the assault.
She stated that, although she had heard that Jones had a back
injury, she had observed Jones cleaning up, doing odd jobs, and
running errands. The defense rested after Hobbs’'s testinony.

The follow ng day, the jury returned a verdict that Harrison
was guilty of sexual assault. Harrison subsequently appealed to the
Court of Appeals for the Tenth District of Texas, which affirnmed his

conviction. See Harrison v. State, No. 10-02-064-CR, slip op. (Tex.

App. 2002) (unpublished). Harrison did not seek discretionary
review from the Texas Court of OCrimnal Appeals. Harri son,
proceeding pro se, submtted a state application for a wit of
habeas corpus which alleged, anong other clains, ineffective
assi stance of counsel. On February 4, 2004, the Texas Court of
Crim nal Appeals denied his application without a witten order and

w t hout holding a hearing. See Ex parte Harrison, Application No.

57,647-01.



Finding norelief fromhis conviction for sexual assault in the
Texas state courts, Harrison filed a federal petition for a wit of
habeas corpus under 28 U S.C. 8§ 2254, again alleging ineffective
assi stance of counsel. On August 30, 2004, a magistrate judge
i ssued a report recommending that the petition be denied. Over
Harrison’s objection to the report, the district court adopted the
magi strate judge’s findings and denied the petition. On January 9,
2006, this court granted a certificate of appealability on the
i neffective assistance of counsel claim

1. STANDARD OF REVI EW

In a habeas appeal, this court reviews the district court’s

findings of fact for clear error and its concl usi ons of | aw de novo,

appl ying the sane standards to the state court’s decision as did the

district court. Coble v. Dretke, 444 F. 3d 345, 349 (5th Cr. 2006).

Harrison filed his habeas petition after the effective date of
the Antiterrorism and Effective Death Penalty Act (“AEDPA’), 28
US C 8§ 2254; therefore, AEDPA governs this appeal. Li ndh V.
Mur phy, 521 U. S. 320, 336 (1997). Under AEDPA, this court may not
grant habeas relief on a claimthat a state court has adjudi cated
on the nerits “unless the adjudication of the claim. . . resulted
in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal |aw, as determ ned by

the Suprene Court of the United States.” Riddle v. Cockrell, 288

F.3d 713, 716 (5th Gir. 2002) (quoting 28 U.S.C. § 2254(d)(1)-(2))

(internal quotation marks omtted). A state court’s decision is
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“contrary to” clearly established federal lawif “it relies on | egal
rules that directly conflict with prior holdings of the Suprene
Court or if it reaches a different conclusion than the Suprenme Court

on materially indistinguishable facts.” Busby v. Dretke, 359 F.3d

708, 713 (5th Cir. 2004) (citing Wllians v. Taylor, 529 U S. 362,

405-06 (2000)). A decision constitutes an “unreasonable
application” of <clearly established federal law if it is

“obj ectively unreasonable.” Pondexter v. Dretke, 346 F.3d 142, 146

(5th CGr. 2003). The decision of the state court mght be
incorrect, but still fall below the “objectively unreasonable”

threshold. See Neal v. Puckett, 286 F.3d 230, 236 (5th Gr. 2002).

This court nust presune that a state court’s findings of fact are
correct, and the petitioner has the burden of rebutting the
presunption of correctness by clear and convincing evidence. See
28 U.S.C. § 2254(e)(1).

[11. DI SCUSSI ON

In Strickland v. Washi ngton, 466 U. S. 668 (1984), the Suprene

Court articulated the standard for establishing an ineffective
assi stance of counsel claim Harrison nust denonstrate both that:
(1) his counsel’s performance was deficient; and (2) counsel’s
deficient performance prejudiced his defense. Id. at 687.
Counsel’s performance is deficient if it “fell below an objective
standard of reasonableness.” 1d. at 688. Judicial scrutiny of

counsel s performance nust be “highly deferential.” 1d. at 689.



A reviewng court should make every effort “to elimnate the
distorting effects of hindsight” and to “eval uate the conduct from
counsel’s perspective at the tine.” Id. Further, “strategic
choi ces made after thorough i nvestigation of |aw and facts rel evant
to plausible options are virtually unchal |l engeabl e; and strategic
choi ces made after | ess than conplete investigation are reasonabl e
precisely to the extent that reasonable professional judgnents
support the limtations on investigation.” [|d. at 690-91.

Harrison nust denonstrate prejudice in addition to deficient
performance. Deficient performance results in prejudice when “there
is a reasonabl e probability that, but for counsel’s unprofessional
errors, the result of the proceedi ng would have been different. A
reasonable probability is a probability sufficient to underm ne
confidence in the outcone.” 1d. at 694.

1. Defi ci ent Performance

Harrison alleges that trial counsel provided ineffective
assi stance by not interview ng West pretrial and by not calling West
as a witness at trial.? Harrison avers that Wst would have
testified that he, Harrison, and Jones had consensual three-way sex
on July 17, 2000. According to Harrison, West made it known that
he was readily available and willing to testify on behalf of

Harri son. Harri son maintains that he advised trial counsel,

2 Harrison based his ineffective assistance of counsel claim
on several grounds. The only issue on appeal is Harrison's
contention that trial counsel provided ineffective assistance by
failing to investigate West and have West testify at trial.
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verbally and in witing, in October and Novenber of 2000 to contact
West.® Harrison also contends that he told trial counsel how to
contact West, for he informed trial counsel that Wst was
incarcerated in the Dallas County jail. Trial counsel, Harrison
al |l eges, never interviewed West or issued a subpoena for West to
appear at trial.

If Harrison’s characterization of West’s potential testinony
is accurate and West was willing to so testify, then Harrison has
a strong argunent that trial counsel’s failure to interview Wst,
a potential eyewitness, and call himas a witness at trial fel
bel ow t he standard of a reasonably conpetent attorney. It is beyond
cavil that “an attorney nust engage in a reasonable anount of
pretrial investigation and[,] at a mninum interview potentia
W t nesses and nmake an independent investigation of the facts and

circunstances in the case.” Bryant v. Scott, 28 F.3d 1411, 1415

(5th Gr. 1994) (internal quotation marks and alterations omtted).
In Bryant, this court held that trial counsel’s “failure to
interview eyewi tnesses to the crine was constitutionally deficient
representation.” Id. at 1418. In this case, trial counsel’s
failure to interview West, a potential eyew tness, raises serious
concerns about whether counsel provided constitutionally adequate

representation. See Soffar v. Dretke, 368 F.3d 441, 473-74 (5th

3 Trial counsel woul d have had sufficient tinme to | ocate West,
for the trial took place on Decenber 10-12, 2001.
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Cir. 2004) (holding that counsel’s failure to interview the only
known eyewitness to the crinme charged anmounted to deficient

performance under Strickland); see also Anderson v. Johnson, 338

F.3d 382, 392 (5th Cr. 2003) (holding that counsel’s failure to
i nvestigate an eyewitness constituted constitutionally deficient
representation).

The district court reasoned, however, that Harrison could not

satisfy Strickland s deficient performance prong because West’s

testinony, assumng that it would have been consistent wth
Harrison’s representations, would have been cunul ative of Herron’s

testinony. See United States v. Harris, 408 F. 3d 186, 191 (5th Cr

2005) (“This Court has previously refused to allow the om ssion of
cunul ative testinony to anobunt to ineffective assistance of
counsel .”). The district court al so determned that trial counsel’s
failure to have West appear as a witness at trial may have been a
strategic choice, for trial counsel “may well have determ ned that
in light of all the credibility issues at play it would not have
advanced the defense to have presented the testinony of a person

then confined at the Dallas County Jail.” See Murray v. Maggi o, 736

F.2d 279, 282 (5th G r. 1984) (observing the “strong presunption”
that counsel’s decision not to call a witness is strategic); see

also Martinez v. Quarterman, 481 F.3d 249, 257 (5th CGr. 2007)

(noting that counsel’s strategic choices are entitledto deference).

Contrary to the district court’s conclusion, Wst’'s potenti al
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testi nony woul d not have been cunul ative of Herron’s testi nony. The
defense’s theory was that Jones injured her back while having
consensual , albeit rough, three-way sex with Harrison and West on
July 17, 2000. The defense called Herron in an attenpt to inpeach
Jones’s testinony in which she stated that she never told Herron
that she had three-way sex with Harrison and West. Herron testified
that Jones told her that Jones had rough three-way sex with Harrison
and Brian Fincher. Herron could not recall when the conversation
t ook place and she conceded that she had no i dea what happened at
Jones’ s apartnent on the night of July 17, 2000.

Admttedly, there is sone overlap between Herron’s testinony
and West’'s proposed testinony, but Herron’s inpeachnent testinony
IS no substitute for West’ s proposed eyewi t ness testinony. Herron
coul d not corroborate the defense’s theory that West was the other
man, for she identified Fincher as the third participant.
Furthernore, Herron' s testinony suggested that the three-way sex nmay
not have been consensual.* Another inportant difference between
Herron’s testinony and West’s proposed testinony is that Herron
unli ke Wst, could not testify that Jones and Harrison had
consensual sex on the night of July 17, 2000. West’' s proposed

testi nony cannot be dism ssed as cunul ati ve because the difference

“Herron testified that Jones said she, “did sone drugs and had
a threesone and it got out of control and . . . that she had asked
it to stop but it didn’t stop and that she snapped her spina
cord.” (enphasis added).
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between his testinony and Herron’s testinony goes to the heart of
whet her a sexual assault occurred on July 17, 2000, as the state

charged. See Washington v. Smth, 219 F.3d 620, 633-34 (7th Cr.

2000) (holding that additional alibi wtness testinony was not
cunul ative where the alibi witness who did testify had no direct
know edge of the defendant’s whereabouts at the tine of the

robbery); see also Stewart v. Wl fenbarger, 468 F.3d 338, 359 (6th

Cir. 2007) (finding additional alibi testinony was not cunul ative
where it “would have added a great deal of substance and
credibility” to the defendant’s alibi defense).

We are equally unpersuaded by the district court’s reasoning
that trial counsel nmade a strategic choice by not calling Wst as

a wtness at trial. First, Strickland counsels that “strategic

choi ces made after thorough i nvestigation of |aw and facts rel evant
to plausible options are virtually unchall engeable; and strategic
choi ces nmade after less than conplete investigation are reasonabl e
precisely to the extent that reasonable professional judgnents
support the limtations on investigation.” 466 U.S. at 690-91
(enphasi s added). I n Anderson, we acknow edged that “a |ack of
credibility m ght support a strategi c decision not tocall a wtness

totestify,” but we al so explained that “a wtness’s character fl aws

cannot support a failure to investigate.” 338 F.3d at 392. | f
counsel does not speak to a witness, then counsel “is ill-equipped
to assess his credibility or persuasiveness as a wtness.” |d.; see
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also Giffinv. Warden, 970 F. 2d 1355, 1358 (4th Cr. 1992) (holding

t hat counsel did not nake a strategic choice not to call a wtness
when counsel did not talk to that witness). In this case, Harrison
alleges that trial counsel did not interview West. If this
allegationis true, then, under Anderson, trial counsel did not nake
a strategic choice when he did not call Wst to testify at trial.
Second, the district court’s suppositionthat trial counsel did
not have West testify at trial because trial counsel “may well have
determned that in light of all the credibility issues at play it
woul d not have advanced t he defense to have presented the testinony
of a person then confined at the Dallas County Jail” is specul ation
unsupported by the record. Trial counsel called two witnesses with
bl em shed crimnal records during the trial. Waddle had a prior
felony conviction for possession of nethanphetam ne and a prior
m sdeneanor theft conviction, and Herron was awaiting sentencing
after having pled guilty to federal drug conspiracy charges.®> G ven
the fact that trial counsel called two witnesses with crimnal
hi stories, one of whomwas injail awaiting sentencing, the district
court erred in speculating that trial counsel excluded West fromthe

W t ness st and because he was incarcerated in the Dallas County jail.

> W recogni ze that in sone cases counsel may have strategic
reasons to differentiate between crimnal convictions. For
exanple, if West had been in jail for sexual assualt, trial counsel
woul d have had a strategic reason for not calling himas a defense
witness in Harrison's sexual assault trial. Inthis case, Harrison
alleges that trial counsel did not interview Wst, and the record
does not disclose whether trial counsel knew why Wst was
incarcerated in the Dallas County jail
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If Harrison's allegations are true, then he has a strong

argunent that, under Strickland and its progeny, trial counsel’s

performance fell below the standard of a reasonably conpetent

attorney. See Soffar, 368 F.3d at 473-74; Anderson, 338 F.3d at

392; Bryant, 28 F.3d at 1418.

2. Prej udi ce

To prevail on an ineffective assistance of counsel claim
Harrison nust also denonstrate that trial counsel’s deficient

performance prejudi ced his defense. Strickland s prejudice el enent

requires Harrison to show that “there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the
proceedi ng woul d have been different. A reasonable probability is
a probability sufficient to underm ne confidence in the outcone.”

Strickland, 466 U S. at 694; see also Soffar, 368 F.3d at 478

(noting that “reasonable probability need not be proof by a
preponderance that the result would have been different”).
Assum ng Harrison’s allegations are true, he has a strong
argunent that trial counsel’s failure to interview Wst and have
West testify at trial prejudiced his defense. Though there was sone
physi cal evi dence indicating that Jones had been sexual | y assaul t ed,
the prosecution and trial counsel acknow edged that the case turned
on wtness testinony. | ndeed, during closing argunent, trial
counsel stressed that “the main issue in this case is to judge the
credibility of the witnesses.” Trial counsel also reiterated the
defense’s theory-of-the-case, nanely, that Jones had consensua
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three-way sex with Harrison and anot her man. During the closing
argunent, trial counsel did not identify the other man as West, as
he had done during his cross-exam nation of Jones.

Trial counsel’s decision not to interview Wst and not to have
him testify underm ned Harrison’s defense. The jury heard that
Jones had consensual three-way sex with Harrison and West. Tria
counsel’s failure to have West testify allowed the jury to draw a
negative inference against Harrison's defense based on Wst’'s
absence. | ndeed, during the prosecution’s rebuttal to trial
counsel s closing argunent, the prosecution argued:

If there was three-way sex, you can bet your |ife Tony
West would have been here because that is who they

believe. That is their story, renenber? . . . Were is
Tony West? . . . Were is Tony West? Wiere is Tony West
to corroborate their story? Can't do it. Can’t

corroborate it.
Qur sister circuits have held that counsel prejudices his client’s
def ense when counsel fails to call a wtness who is central to
establishing the defense’'s theory-of-the-case, and the jury is
thereby allowed to draw a negative inference fromthat witness’'s

absence. Stewart, 468 F.3d at 360; Washi ngton, 219 F.3d at 634.

W agree. @Gven the role that credibility and w tness testinony
played in this case, there exists a “reasonabl e probability” that,
but for counsel’s errors, the jury mght have reached a different

verdict. See Anderson, 338 F.3d at 393-94 (holding that counsel’s

failure to have the only known exculpatory eyewitness testify

satisfied Strickland s prejudice requirenent).
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3. Record Needs Further Devel opnent

Though the district court erroneously applied Strickland and

its progeny, we are not in a position to grant Harrison's petition

for awit of habeas corpus. In United States v. Cockrell, 720 F. 2d

1423, 1427 (5th Cr. 1983), we observed that “conplaints of uncalled
W t nesses are not favored . . . .7 Therefore, when “the only
evidence of a mssing wtnesses [sic] testinony is from the
defendant, this Court views the clains of ineffective assistance

wWth great caution.” Sayre v. Anderson, 238 F.3d 631, 636 (5th Gr.

2001). Odinarily, a defendant’s failure to present sone evidence
from the wuncalled witness regarding that wtness's potential
testinony and wllingness to testify would be fatal to an

i neffective assi stance of counsel claim Id.; see al so Al exander

v. MCotter, 775 F.2d 595, 602 (5th Gr. 1985).

In this case, the only evidence of what Wst would have
testified to cones from Harri son. Furthernore, Harrison has not
provided an affidavit fromWst indicating that West woul d have been
willing totestify at Harrison’s trial. Harrison contends that his
failure to present either the state courts or the district court
with an affidavit from West should not defeat his ineffective
assi stance of counsel clai mbecause the Texas Departnent of Crim nal
Justice (“TDCJ”) has prevented hi mfromcorrespondi ng with West, who
is also incarcerated in the Texas prison system Harri son urges

this court to appoint himan attorney to interview West and obtain
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the necessary affidavit or to order the TDC) to allow himto wite

to West. Cting to Wllianms v. Taylor, 529 U S. 420 (2000),

Respondent - Appel | ee Nat haniel Quarterman (“Quarterman” or “the
Director”) argues that Harrison is now barred from produci ng an
affidavit from Wst because Harrison never presented such an
affidavit to the state courts.

We disagree with Quarterman’s contention that WIIlians bars
Harrison from now obtaining West’'s affidavit. In WIllians, the
Suprene Court addressed the proper construction of 28 U S C
8§ 2254(e)(2), which places restrictions on the availability of a
federal evidentiary hearing when the habeas applicant has failed to
devel op the factual basis of a claimin state court. 529 U S at
424. The WIllians court nmakes it clear that 8§ 2254(e)(2) is not
operative unless the “failure to develop the factual basis of a
claimi is due to a “lack of diligence, or sone greater fault,
attributable to the prisoner or the prisoner’s counsel.” [|d. at
432. If the TDCJ has prevented Harrison from corresponding with
West, then Harrison's failure to obtain an affidavit from West is
not attributable to him and § 2254(e)(2) does not apply in this
case.

Quarterman makes much of the facts that: (1) Harrison only
attenpted to correspond with West ten nonths after his conviction
becane final and one nonth after he filed his state habeas corpus

application; and (2) Harrison did not attenpt to obtain Wst’'s
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affidavit prior to his transfer to the Director’s custody. These
facts do not denonstrate that Harrison did not diligently attenpt
to develop the factual basis of his ineffective assistance of
counsel claimin state court. The record discloses that Harrison
filed his state habeas petition on Septenber 11, 2003, and that he
attenpted to correspond with West on QOctober 13, 2003. Harri son
therefore attenpted to contact West while his state habeas petition
was still pending, for the Texas Court of Crim nal Appeals did not
deny his application until February 4, 2004. Harrison’ s actions are
therefore unlike those of the habeas petitioner in WIllians who
first nmentioned an inportant psychiatric report in his federa
habeas petition. 529 U S at 437-38. Quarternman apparently wants
this court toread 8 2254(e)(2)’ s diligence requirenent as nmandati ng
t hat a habeas petitioner act “as soon as possible,” but that is not
the law. See id. at 435 (“Diligence for purposes of the opening
cl ause [of 8 2254(e)(2)] depends upon whether the prisoner nmade a
reasonable attenpt, in light of the information available at the
time, to investigate and pursue clains in state court . . . .7")
(enphasi s added).®

Quarterman does, however, advance a potentially neritorious

6 The Wllians court also stated, “Diligence will require in
t he usual case that the prisoner, at a mnimum seek an evidentiary
hearing in state court in the manner prescribed by state aw.” 529
US at 437. In this case, Harrison requested an evidentiary
hearing in his Novenber 20, 2003 objection to the state’s response
to his habeas petition. The Texas Court of Crim nal Appeals did
not grant Harrison's request for an evidentiary hearing.
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argunent regarding whether Harrison exercised due diligence in
devel opi ng the factual basis of his ineffective assistance claimin
the state courts. Quarternman contends that Harrison has not shown
that he followed the TDCJ's two-step grievance procedure for
chall enging a denial of permssion to correspond with Wst. | f
Harrison did not follow or exhaust the TDCJ' s gri evance procedure,
then arguably he is at fault for not obtaining West’s affidavit and
8§ 2254(e)(2) applies. The district court did not address this
i ssue, and we decline to do so in the first instance.

As t he unresol ved i ssue regardi ng whet her Harrison foll owed t he
two-step grievance procedure suggests, the record needs further
devel opnent before we may determne if the Texas Court of Crimna
Appeal s’s denial of habeas was an “unreasonable application” of
Strickland. The district court assunmed Harrison’s allegations were

true, and erroneously applied Strickland to those presuned facts.

We therefore VACATE the portion of the district court’s judgnent
that addresses Harrison’s ineffective assistance of counsel claim
based on the failure of trial counsel to interview Wst and to have
West testify at trial. W REMAND Harrison's ineffective assistance
of counsel claimto the district court for further devel opnent of
t he record.

On remand, the district court should resol ve whether Harrison
followed the two-step grievance procedure. If the TDCJ has
prevented Harrison from contacting West even though Harrison has
foll owed all procedures for corresponding with anot her i nmate, then
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the district court should allowHarrisonto obtain West’s affidavit.
Additionally, the district court should determne the extent to
which trial counsel attenpted to contact or interview Wst, for
trial counsel’s affidavit does not nention whether he attenpted to
interview West or why he decided against having West testify at
trial. After developing the record, the district court should
reconsider Harrison's ineffective assistance of counsel claimin
light of the new evidence, if any.
| V. CONCLUSI ON

For the reasons stated above, we VACATE the district court’s
deni al of habeas on Harrison’s ineffective assistance of counsel
cl ai m based on trial counsel’s failure to interview West and cal |
West as a witness at trial, and REMAND for proceedi ngs consi stent
with this opinion.

VACATED and REMANDED.
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