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Ronal d Norman (Norrman)?! and @ enn Edward Scott (Scott) appeal
their convictions for conspiracy to possess wth intent to
distribute a controlled substance and possession with intent to

distribute of a controlled substance. W affirmthe convictions.

INorman told the probation officer preparing his presentence report that
his true nane is Ronni e Ray Norman.



Facts and Proceedi ngs Bel ow

The Drug Enforcenent Adm ni stration (DEA) began an
investigation of Scott after a confidential informant identified
himas a possible drug dealer. At the behest of his controlling
DEA agent, the informant set up a neeting with Scott for the
eveni ng of Septenber 25, 2002, at a gas station on Interstate
H ghway 10 in Houston. The informant was wired wth an audio
transmtter which was nonitored by one of the team of DEA agents
assigned to the investigation, who then relayed by radio to the
ot her agents i nformati on obtained fromthe transm ssion. The scene
at the gas station was periodically observed by an agent who drove
past every few m nutes.

After the informant, whom the agents had ascertai ned had no
drugs on his person or in his car, arrived at the gas station in
his vehicle, two other cars arrived. A person |later identified as
Scott got out of one of the cars and into the informant’s vehicle.
Scott and the informant decided to nove to a McDonal d’ s rest aurant
on the other side of the interstate to conplete the deal, whereupon
Scott opened the door of the vehicle and instructed soneone he
call ed “Randy” to “go by ny apartnent and pick up that stuff,” and
to cone neet them at the MDonal d’ s. Al'l of the vehicles were
observed | eaving the gas station, with the informant’s vehicle and
one of the cars heading over to the McDonald’s, while the other car

went in a different direction.



A DEA agent with binoculars was in a car parked next door to
the McDonal d’s when the informant’s vehicle arrived there. After
a few mnutes, the agent saw the person he later identified as
Scott get out of the informant’s vehicle and wal k up to the hood of
the informant’s vehicle. A person the agent |ater identified as
Nor man wal ked up and net Scott at the hood of the informant’s
vehi cl e. Both nmen wal ked over near the front passenger side
w ndow. Id. at 389. The surveillance agent |ater testified that
the nmen appeared to be conversing, and the audio transm ssion
i ncl uded an exchange between the informant, Scott, and a person
Scott called “Ronnie,” later identified as Norman. In this
exchange, “Ronnie” tells Scott that he left Scott’s car “at the
house,” and that he ran over to the MDonald’ s. There is a
footbridge over the interstate with one end near the McDonal d’ s and
the other end near an apartnent conplex on the other side of the
interstate. The surveillance agent did not see an actual handoff
of anything from Norman to Scott; the nens’ |ower bodies were
general ly bl ocked fromview by the vehicle.

After the neeting broke up, the DEA agents recovered a paper
bag from the informant. The bag was subsequently determned to
contain 212.8 grans of cocai ne base (crack cocaine). Scott was not
apprehended after this deal because the agents hoped to orchestrate
a |larger drug sale on COctober 8, 2002. Scott was arrested on

Cctober 8 after the larger sale fell through, and voluntarily told



agents that he was involved in the Septenber 25 sale to the
i nf or mant . The agents got Ronnie Norman’s nane from Scott’s
confession and through regi stration records of the cars present for
the Septenber 25 deal.? Norman spoke with the agents in an
unrecorded interview on October 25, 2002, where he admtted going
to the gas station to provide protection for Scott. According to
the agents’ testinony, he further admtted that he went to an
apartnent where he was handed a paper bag, and that he delivered
the bag to the McDonald’s. Norman told the agents that he thought
the bag had contai ned either noney, “weed,” or cocaine. Based on
their discussions with Scott and Norman, two agents identified
Scott’s and Norman’s voices on the taped audio transm ssion from
t he Septenber 25 transacti on.

Norman was subsequently arrested, and he and Scott were
charged with (1) conspiring to possess wth intent to distribute 50
grans or nore of cocaine base, and (2) aiding and abetting one
anot her in possessing withintent to distribute 50 grans or nore of
cocai ne base, under 21 U S. C. 88 841, 846. At trial, both Norman
and Scott objected to the adm ssion into evidence of the agents’
identification of their voices on the tape recording of the
Septenber 25 audio transmssion, but their objections were

overruled. Scott attenpted to use a Justice Departnent nmanual on

2Si nce neither Norman nor Scott testified at trial, the jury was not told
of any nention of his co-defendant in either defendant’s confession. See Bruton
v. United States, 88 S.Ct. 1620, 1622-23 (1968).
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eyewi tness identification in cross-examning sone of the DEA
agents. Such use of the manual was precluded for not neeting the
requi renents of Rule 803(18) of the Federal Rules of Evidence. The
jury found both Scott and Norman guilty of both counts. Scott was

sentenced to 235 nonths’ inprisonnment, and Norman to 120 nonths. 3

Di scussi on
Nor man argues that his confession to the DEA agents was not
corroborated and was therefore inadmssible, that there was
i nsufficient evidence that he knew he was transporting a control |l ed
substance, and that the identification of his voice on the tape
recordi ng should have been excluded. Scott appeals the district
court’s denial of his use in cross-examnation of the Justice

Departnent identification guide.

St andard of Revi ew
A district court’s evidentiary rulings are reviewed for
abuse of discretion, subject to the harmess error rule. United
States v. Valentine, 401 F.3d 609, 616 (5th Cr. 2005). In
review ng sufficiency of the evidence in a jury trial, we consider

whet her a rational jury, viewing the evidence in the |ight nost

5The district court adopted the probation officer’s assessnment that Nornan
had a mnor role in the conspiracy, resulting in a sentence at the statutory
m ni mum of 120 nont hs.



favorabl e to the prosecution, could have found t he defendant guilty
beyond a reasonabl e doubt.* United States v. Mles, 360 F.3d 472,
476-77 (5th Gir. 2004).
1. Norman’s Conviction

A. Corroboration of Confession

Wth respect to Norman’s argunent that his confession was not
corroborated, it is true that a defendant may not be convicted
solely on the basis of his uncorroborated confession. United
States v. Deville, 278 F. 3d 500, 506 (5th Cr. 2002); United States
v. Abigando, 439 F.2d 827, 832 (5th Cr. 1971). Instead, “[t]he
governnment nust introduce independent evidence |[tending] to
establish the trustworthiness of the confession.” Deville, 278
F.3d at 506 (citing Smth v. United States, 75 S. Ct. 194, 199-200
(1954); Opper v. United States, 75 S.C. 158, 164 (1954)). The
gover nnment need not introduce i ndependent evi dence on every el enent
of the crinme, however. Abigando, 439 F.2d at 832. “If there is
extrinsic evidence tending to corroborate the confession, the
confession as a whole is adm ssible; and sone elenents of the
offense may be proven entirely on the basis of a corroborated
confession.” Deville, 278 F.3d at 507 (quoting United States v.

Gravitt, 484 F.2d 375, 381 (5th Gir. 1973)).

4The defendants properly preserved this issue by noving for a judgnment of
acquittal at the cl ose of the governnent’s evidence. The defense di d not present
any evi dence.



In the case of Norman’s confession, there is sufficient
i ndependent evidence tending to establish its trustworthiness.
This evidence includes testinony that the informant received the
paper bag containing the cocaine base and that Norman was seen
nmeeting Scott at the McDonald's, as well as the audi o tape in which
a voice identified as Scott’s instructs sonmeone to “pick up that
stuff” and go to the MDonald s.?® All  of this evidence
corroborates aspects of the confession, and tends to establish its
t rustwort hi ness. The <confession was therefore sufficiently
corrobor at ed.

B. Sufficiency of the Evidence

Norman further argues that because his confession indicated
that he thought the bag he delivered m ght have contai ned noney,
there was insufficient evidence to show that he was involved with
the knowi ng or intentional possession of a controlled substance as
required by 21 U S.C. 8§ 841.°® “In order to prove conspiracy to
possess and distribute drugs, the Governnent nust prove beyond a

reasonabl e doubt: (1) the existence of an agreenent between two or

SThis instruction on the tape is directed to “Randy,” but the jury was told
that Ronnie Norman has a brother Randy, and that one of the cars at the gas
station was regi stered to Randy Norman. Arational jury could have inferred that
Scott sinply msspoke, referring to Ronni e as Randy.

621 U.S.C. § 841(a) provides:
“(a) Unlawful acts
Except as authorized by this subchapter, it shall be unlawful for any
person knowi ngly or intentionally-—
(1) to manufacture, distribute, or dispense, or possess with intent
to manufacture, distribute or dispense, a controlled substance; or
(2) to create, distribute, or dispense, or possess with intent to
distribute or dispense, a counterfeit substance.”
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nmore persons; (2) the defendant’s know edge of the agreenent; and
(3) the defendant’s voluntary participation in the conspiracy.”
United States v. Tenorio, 360 F.3d 491, 494 (5th Cr. 2004).
Al t hough nere presence at a crine scene or association wth
conspirators is not enough to establish participation in a
conspiracy, United States v. Maltos, 985 F.2d 743, 746 (5th Cr.
1992), “[t]he agreenent, a defendant’s gqguilty know edge and a
defendant’s participation in the conspiracy all may be inferred
from the devel opnent and col |l ocation of circunstances,” United
States v. Lentz, 823 F.2d 867, 868 (5th GCr. 1987) (internal
guotation omtted). To prove aiding and abetting of a crimna
venture, the governnent nust show that the defendant: “(1)
associated with the crimnal enterprise; (2) participated in the
venture; (3) sought by his action to nmake the venture succeed.”
Tenorio, 360 F.3d at 495. Because “[t]he evidence supporting a
conspiracy conviction typically supports an aiding and abetting
conviction,” id., we consider here the sufficiency of the evidence

for the conspiracy conviction.

“Odinarily, know edge of the existence of drugs nay be
inferred fromcontrol over the location in which they are found.”
United States v. Mdreno, 185 F.3d 465, 471 (5th Cr. 1999).
However, if the drugs are hidden, such as in a secret conpartnent
in luggage or a vehicle, “we require ‘additional circunstanti al

evidence that is suspicious in nature or denonstrates guilty



know edge.’” Id. (quoting United States v. Otega Reyna, 148 F. 3d
540, 544 (5th Cr. 1998)). It is clear that drugs inside a hand
carried paper bag that Norman had conplete control of and
believed to contain drugs or noney do not qualify as “hidden” for
this purpose. Even if they are considered hidden, however, there
was anpl e additional evidence indicating know edge on the part of

Nor man.

Norman admtted that he had gone to the gas station to
provi de protection, fromwhich the jury could infer that Norman
knew an illicit deal was taking place. Furthernore, the
audi ot ape, coupled with Norman’s admtted actions and his
appearance at the McDonal d’ s, indicates that Scott told Norman to
“go get that stuff,” a wording that inplies prior know edge by
Norman of the deal and his role init. The jury was al so aware
of an earlier incident in which a police officer saw a plastic
bag thrown out of the passenger-side wi ndow of a car that Nornman
was a passenger in, and the bag turned out to contain nine grans
of crack cocaine. This incident suggests that Norman had sone
famliarity with drug sales and would |ikely know that he was
bei ng asked to carry drugs in the Septenber 25 sale.” In
addition, this court has found participation in tasks vital to a

conspiracy where the tasks are undertaken within a narrow tine

The jury was instructed to consider this earlier incident only for the
purposes of determning state of mind or intent necessary for the crime, or
whet her the defendant acted out of accident or mistake.
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frame to be indicative of “know edge of, and intentional
participation in, crimes in progress.” United States v. Pruneda-
Gonzal ez, 953 F.2d 190, 197 (5th Gr. 1992). A rational jury
coul d easily discount Norman’s claimthat he thought the bag
m ght contain noney in view of this other evidence. There is
therefore sufficient evidence supporting the jury’'s finding that
Nor man was i nvolved in the knowing or intentional possession of a
control | ed substance.

C. Identification of Norman's Voice

Nor man argues that testinony by DEA agents identifying
Norman’s voi ce on the audio tape of the drug transaction (and
identification of his voice on a transcript of the tape) should
have been excluded. Rule 901(b)(5) of the Federal Rules of
Evi dence indicates that a voice may be properly identified “by
opi ni on based upon hearing the voice at any tinme under
circunstances connecting it with the alleged speaker.”® The DEA

agents’ hour-long discussion with Norman in October 2002 was

SRul e 901 of the Federal Rules of Evidence provides in relevant part:

“Requi rement of Authentication or Identification

(a) Ceneral provision. The requirenment of authentication or
identification as a condition precedent to admi ssibility is satisfied by
evidence sufficient to support a finding that the matter in question is
what its proponent clains.

(b) Illustrations. By way of illustration only, and not by way of
[imtation, the foll ow ng are exanpl es of authentication or identification
conformng with the requirenents of this rule:

(5) Voice identification. Identification of a voice, whether
heard firsthand or through nechanical or electronic transm ssion or
recordi ng, by opinion based upon hearing the voice at any tinme under
circunmst ances connecting it with the all eged speaker

10



clearly a circunstance connecting Norman’'s voice wth Norman, and
therefore is permssible under Rule 901(b)(5). The governnent
must additionally lay a foundation of reliability and accuracy
when introducing a sound recordi ng, however. United States v.
Cuesta, 597 F.2d 903, 914 (5th Cr. 1979). Norman argues that
the voice identified as his on the tape is too short in duration
and too acconpani ed by background noise for a reliable
identification to be made, and that the agents’ identification
was actually based on statenents of the confidential informnt
and Scott, neither of whomtestified. At trial, one of the two
agents identifying Norman’s voice testified that it would have
been very hard to identify Norman based on his discussions with
Nor man and the tape-recorded voice al one, and indicated that
corroboration by the facts in Norman’s confession played a role
in his voice identification. The other agent identifying Nornman,
on the other hand, testified that he could identify Norman solely
by conparing his voice heard during the interview to that on the
t ape.

At a prelimnary hearing on the voice identifications, the
district court concluded that any inaudi ble portions of the tape
were insufficient to nake the tape as a whol e inadm ssible, and
that the governnment’s proffer included sufficient indicia of
reliability for the tape to be adm ssible. The court stated that

t he question of whether there was enough of Nornman’s voice on the

11



tape to nake an identification went to weight rather than
adm ssibility. This conclusion was not an abuse of discretion.
Not only are the requirenents of Rule 901(b)(5) net, but there
was ot her evidence, such as the visual identification of Norman
and Scott’s voice on the tape calling himby nane, supporting the
reliability of the identification. See Cuesta, 597 F.2d at 915;
United States v. Vento, 533 F.2d 838, 864 (3d Cr. 1976).

We concl ude that evidence identifying a voice on the tape as
Norman’s was properly admtted.®
I11. Scott’s Conviction

Scott argues that he should have been allowed to cross-
exam ne testifying DEA agents using a Justice Departnent manua
on eyewitness identification. |In particular, Scott wanted to
establish that proper procedure according to the nmanual is to use
a photo lineup in soliciting an eyewitness identification, rather
than using a single photo of the suspect. Learned treatises are
exenpt fromthe hearsay rule to the extent they are used by an
expert witness or in cross-exam nation of an expert witness, if
they are established as reliable authority. The treatise can be
established as reliable authority by expert testinony, by

adm ssion of an expert being cross-exam ned, or by judicial

® In any event, there is sufficient evidence supporting Norman’'s
convi ction, as discussed above, even if the identification of his voice had been
excl uded. And, considering the record as a whole, we conclude there is no
reasonabl e possibility that the jury woul d have acquitted had the identification
of Norman’s voice on the tape been excl uded.
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noti ce. FEDERAL RULES OF EviDENnCE 803(18).1° The treati se was not
established as a reliable authority because Norman did not offer
an expert in this area, the testifying agents did not recognize
the manual, and the court did not take judicial notice of its
reliability. Moreover, as stated by the district court, the
manual was not being used in cross-exam nation of expert
testinony. The agents’ identification testinony was nerely the
testinony of lay witnesses. They sinply described how they had
made the identification froma photograph of Scott. When asked
on cross-exam nation whether they believed that adequate, they
nmerely said they did. None of the testifying agents cl ai ned any
speci al expertise in preferred nethods of photo identification by
W tnesses or the |ike.
Concl usi on

For the foregoing reasons, both Norman’s and Scott’s

convictions are

AFFI RVED.

OFederal Rules of Evidence 803 provides in relevant part:
“Hear say Exceptions; Availability of Declarant |mmateri al
The follow ng are not excluded by the hearsay rule, even though the
declarant is available as a w tness:

(18) Learned treatises. To the extent called to the attention of
an expert w tness upon cross-exam nation or relied upon by the expert
witness in direct exam nation, statenents contained in published
treatises, periodicals, or panphlets on a subject of history, nedicine,
or other science or art, established as a reliable authority by the
testinony or admi ssion of the witness or by other expert testinony or by
judicial notice. |If admitted, the statements may be read into evi dence
but nmay not be received as exhibits.
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