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PER CURI AM

Def endant s- Appel lants Carrie Hamlton, Richard Mles, and
Alice Mles (the “Appellants”) appeal their sentences, arguing the
district court erred in calculating their sentences by erroneously
relying upon the mandate rule on remand and by violating United
States v. Booker, 543 U. S. 220, 125 S. &. 738 (2005). Finding no
reversible error, we AFFIRM

| .
Four defendants, Carrie Ham |ton, R chard Mles, Alice MIes,

and Harold Ml es, were charged in a 32-count indictnment with crines



related to their involvenent in a Medicare fraud schene,
surroundi ng the creati on and managenent of Affiliated Professional
Honme Heal th (APRO . Texas’s Departnent of Health certified APRO as
a Medi care provider, and APRO began in-hone treatment of Medicare-
covered patients and to obtain rei nbursenent for the hone visits to
t hose patients.

The Grand Jury charged the three Defendants who now appeal,
Carrie Hamlton (“Ham lton”), Richard Mles, and Alice Mles wth:
(1) conspiracy to defraud the United States in Mdicare program
rei nbursenents, 18 U S.C. 8§ 371, (2) structuring currency
transactions, 31 U. S.C. § 5324; (3) noney | aundering conspiracy, 18
U S C 8§ 1956(h); (4) three counts of mail fraud, 18 U S.C. § 1341;
(5) heath care fraud, 18 U S.C. § 1347; (6) six counts of nobney
| aundering pronotion, 18 U S C. 8 1956(a)(1)(A(i); (7) seven
counts of noney laundering concealnent, 18 U S C 8§ 1956
(a)(1)(B)(i); and (8) ten counts of illegal remunerations invol ving
a federal health care program 42 U S.C. § 1320a-7b(b)(2)(A).*

Appel I ants were convi cted on vari ous counts and were sentenced
as follows. Richard Mles was sentenced to 97 nonths’
i mpri sonment, three years’ supervised rel ease, and a $200 speci al

assessnent. Alice M| es was sentenced to 168 nonths’ i nprisonnent,

Harold Mles, who is not a party to this appeal, was
charged only with three counts of mail fraud, one count of health
care fraud, and six counts of noney |aundering pronotion. Harold
Mles was acquitted. Al four defendants were subject to
crimnal forfeiture. See 18 U S.C. § 982.
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three years’ supervised release, and a $2100 speci al assessnent.
Ham | ton was sentenced to 204 nonths’ inprisonnent, three years’
supervised release, and a $2100 special assessnent. Appel | ant's
were ordered jointly and severally to make restitution to the
United States of $4,292,246. 72.

Appel  ants chal | enged the convictions and sentences in their
first appeal. Reversing in part the convictions, a panel of this
Court remanded the case for resentencing. United States v. M| es,
360 F.3d 472 (5th Cr. 2004) (reversing the convictions for
Ham lton and Alice M| es on noney | aundering pronotion and for ten
counts for illegal healthcare kickbacks). Ham lton’s and Alice
Ml es’s convictions for conspiracy to commt noney | aundering and
for noney |aundering conceal nent were affirmnmed. ld. at 479.
Appel lants argued in Mles that the district court erred in the
met hod of cal culating the amount of |oss and that the court erred
in enhancing their sentences under USSG 8§ 2Bl.1(b)(12)(A) (2001)
because Medicare is not a financial institution within the neaning
of that quideline. Agreeing in part, the panel vacated the
sentences and remanded for resentencing, as follows:

[We vacate the sentences of all three appellants and

remand for resentencing on the ground that Medicare is

not a ‘financial institution” wthin the neaning of

US S G 8 2Bl.1(b)(12)(A), in addition to resentencing

based on the reversal of the convictions noted above. On

all other grounds, we affirmthe rulings of the district

court, the jury verdict, and the other bases for the
sentences inposed by the district court.

|d. at 483 (enphasi s added).



On remand, the Probation Ofice submtted a suppl enental and
anended Presentence Report (the “Supplenental PSR’), noting the
effect of this Court’s opinion in Mles on both the sentencing
ranges and the anount of |oss calculation. The Suppl enental PSR
recommended a total |oss figure of $4, 266, 246. 74, a reduction from
the original of $26,000 (the anmount attributable to the kickback
counts).

On June 24, 2004, the Suprene Court issued Blakely v.
Washi ngton, 542 U. S. 296, 124 S. C. 2531 (2004). Appellants filed
a suppl enent al sent enci ng nenorandum ar gui ng Bl akel y precl uded t he
enhancenent of their sentences based upon facts not found by jury.?2
On July 12, 2004, the Fifth Crcuit issued United States wv.
Pineiro, 377 F.3d 464 (5th Cr. 2004) (Pineiro |I) (rejecting

Bl akely’s application to the federal sentencing guidelines),

2Ham | ton objected to the foll owi ng enhancenents: +18 for
total loss; +2 for conm ssion of sophisticated |aundering; +4 for
being a | eader/organi zer of crimnal activity; and +2 for
obstruction of justice.

Alice Mles objected to enhancenents of: +18 for total |o0ss;
+2 for comm ssion of sophisticated |aundering; +2 for
251.1(b)(2)(B); +3 for 8 3Bl.1(b); and +3 for obstruction of
justice.

Richard Ml es objected to the follow ng | evel increases: +2
for consi derabl e planning over an extended tinme period; +3 for
his role as a manager/supervisor of crimnal activity that
i nvol ved five or nore participants; and +2 for conmtting perjury
during trial.

All three objected to the | oss cal culation on the grounds
that it was (1) determ ned by subtracting the $26,000 related to
t he reversed ki ckback conviction fromthe district court’s
original calculation; (2) not alleged in the indictnent; and (3)
not admtted to by defendants or determ ned by a jury.
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vacated by, 543 U. S. 1101 (2005).

Subsequently, the district court resentenced Appellants. At
oral argunent, Appellants again objected to the enhancenents on the
basis of Blakely. The district court rejected this argunent based
upon both Pineiro |I and Appellants’ waiver of the objection. The
district court stated that Appellants failed to preserve the issue
by failing to raise it before this Court on initial appeal.
Def ense counsel stated that the Sixth Arendnent objection had been
made at initial sentencing. The district court then ruled that, in
addition to Pineiro |, the challenge was waived by failure to
preserve the i ssue on appeal and the scope of the i ssues viable for
consideration on remand. See United States v. Marnolejo, 139 F. 3d
528 (5th Cir. 1998).

Ham |l ton was resentenced to 171 nonths’ inprisonnent, three
years’ supervised rel ease, and a $1050 speci al assessnment. Richard
Mles was resentenced to 63 nonths’ inprisonnent, three years’
supervi sed rel ease, and a $200 speci al assessnent. Alice M| es was
resentenced to 135 nonths’ inprisonnent, three years’ supervised
rel ease, and a $1050 special assessnent. Wth respect to the
anmount of loss, the district court reduced the restitution order,
in accordance wth the probation recomendations, ordering
restitution in the amount of $4, 266, 246. 74. Appel lants tinely
appeal ed again, challenging their sentences, including the

cal cul ati on of | o0ss anbunt.



1.
A
Appel l ants chal | enge the district court’s cal culation of |oss

anount, arguing that the court reversibly erred by relying upon
Marnol ejo’s mandate rule in declining to revisit the nethod of the
cal culation of |oss. “Whether the law of the case doctrine
foreclosed the district court’s exercise of discretion on renmand
and the interpretation of the scope of this court’s remand order
present questions of lawthat this court reviews de novo.” United
States v. Lee (Lee Il), 358 F.3d 315, 320 (5th Cr. 2004) (citing
Sobley v. So. Nat. Gas Co., 302 F.3d 325, 332 (5th Gir. 2002)).

B

Appel l ants argue, as they did at trial, oninitial appeal, and

on resentencing, that the court erroneously cal cul ated the anount
of restitution by inproperly including profits |lawfully obtai ned.
This objection is not based upon the Sixth Amendnent jury tria
right but rather upon the nethod of calculation. The Governnent
argues that under the |law of the case, an issue of |aw or fact
outside the mandate of the remand order “may not be reexam ned
either by the district court on remand or by the appellate court on
a subsequent appeal” and that no exception to the mandate rule
applies to this record. See United States v. Becerra, 155 F.3d
740, 752 (5th Cir. 1998).

The scope of the nmandate on remand for resentencing is



limted, precluding a district court’s de novo consideration of
i ssues at resentencing. Marnolejo, 139 F.3d at 528. |In Marnol e o,
we affirmed the district court’s exclusion of evidence newy
presented on remand for resentenci ng because the “determ nati on was
not before the district court on remand.” ld. at 530-31.
Accordi ngly, defendants nust “raise all relevant and appeal abl e
issues at the original sentencing,” and a district court
resentenci ng on remand nust determ ne the scope of the nmandate by
identifying “those issues arising out of the correction of the
sentence ordered by this court,” not by “allowing a defendant to
revisit issues with the benefit of this court’s opinion.” 1|d. at
531.

[ T] he resent enci ng court can consi der whatever this court

directs — no nore, noless. Al other issues not arising

out of this court’s ruling and not raised before the

appeal s court, which could have been brought in the

original appeal, are not proper for reconsideration by
the district court bel ow

Three exceptions to this discretionary, rather than
jurisdictional, mandate rule exist. See Becerra, 155 F. 3d at 752-
53. These exceptions are: “(1) The evidence at a subsequent tri al
is substantially different; (2) there has been an intervening
change of law by a controlling authority; and (3) the earlier
decisionis clearly erroneous and woul d work a mani fest injustice.”
United States v. Mtthews, 312 F.3d 652, 657 (5th Gr. 2002)
(Matthews I1) (citing Becerra, 155 F.3d at 752-53).
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Here, the district court properly concluded that the nmandate
rule foreclosed any reconsideration of the anmount of |oss
cal cul ation except to adjust as required by Mles’ s reversal of the
nmoney | aundering pronotion and illegal renuneration convictions.
Thi s adj ust nent was reconmended by t he Suppl enental PSR and adopt ed
by the district court. Appel l ants’ argunent that the district
court and the panel in Mles all failed to properly calculate the
| oss anobunt because the calculation included |lawfully obtained
proceeds was not properly before the district court on remand. The
i ssue was presented to the Mles panel, fully briefed and argued,
and rejected. The nethod of calculating the | oss anpbunt was not
included within the scope of the remand order, given the general
| anguage affirm ng the remai nder of the district court’s bases for
sentencing as well as this Court’s rejection of the “various ot her
i ssues raised by the appellants.” See Mles, 360 F.3d at 483
Despite Appellants’ characterization to the contrary, the mandate
in Mles expressly affirmed the anmount of |oss calculation. The
M| es panel stated, “[o]n all other grounds, we affirmthe rulings
of the district court, the jury verdict, and the other bases for
t he sentences i nposed by the district court.” |d. Moreover, Mles
noted the anmount of | oss figure in the context of its discussion of
Appel l ants’ fraudul ent, not |awful, conduct. “The APRO def endants
engaged in a wi de range of activities that fraudul ently overcharged

Medi care and netted them a substantial anmount of illicit revenue.



The appellants were held jointly and severally liable for
restitution of over $4 mllion in overcharges to Medicare.” 1d. at
478. The anobunt of loss with respect to these overcharges was
affirmed by the Mles panel, and neither the district court on
remand nor this panel may reconsider that |aw of this case.

Appel  ants argue that the i ntervening change in | aw of Bl akely
and Booker precludes application of the mnmandate rule. The
Governnent argues that at the tine Appellants were resentenced by
the district court there had been no intervening change in |aw
The Governnent argues Bl akely' s application of Apprendi v. New
Jersey, 530 U S. 466 (2000), to state sentencing schenes is
insufficient to serve as the “controlling authority” required to

trigger the intervening authority exception to the mandate rul e.

In Matthews |1, the defendant had argued on initial appeal of
hi s sentence, based on a carjacking and conspiracy conviction, the
position that was subsequently adopted in Apprendi. 312 F.3d at
656. On remand to the district court, defendant argued that
Apprendi was an interveni ng change of law, overruling this Court’s
prior holding on his initial appeal. | d. The district court
di sagreed and resentenced him according to the governnent’s
reconmendat i ons. On second appeal, Matthews argued the mandate
rule permtted the district court to reconsider the enhancenent on

one convi ction (which, upon reconsideration, the district court had



not applied) and prohi bited consideration of the enhancenent as to
another. 1d. The panel concluded that Apprendi was an i ntervening
change in controlling law that “overruled our [initial panel]
decision affirmng [the] enhancenent.” |1d. at 657.

The hol di ng of Apprendi, 530 U S. at 490, forns the basis for
both Bl akely, 124 S. C. at 2537, and Booker, 125 S. C. at 753,
756. As the Governnent argues, Appellants here did not anticipate
this error, as did the defendant in Matthews |, nor argue at
initial sentencing and on initial appeal that the facts supporting
enhancenent nust be charged in the indictnment and proven to a jury
as required by the Fifth and Sixth Anendnents. See Matthews |1,
312 F.3d at 657 (quoting Matthews 1, 178 F.3d at 302). This
Crcuit’s law followi ng Bl akely and Booker also indicates that
Bl akel y’ s issuance prior to Appellants’ resentencing was not an
intervening change in law such that an exception to Mrnolejo
shoul d apply. See United States v. Ml veaux, 411 F. 3d 558, 560-61
(5th Gr.), cert. denied, 126 S. C. 194 (2005); United States v.
Mares, 402 F.3d 511, 518-59 (5th Gr.), cert. denied, 126 S. . 43
(2005); see also United States v. Higgi nbotham 137 Fed. Appx. 665
(5th Cr.) (per curiam (refusing to consider Booker error where
defendant failed to raise the claimin his initial appeal and
raised the challenge for the first tine in his petition for
certiorari), cert. denied, 126 S. C. 498 (2005).

Appel  ants have not shown that an exception applies to the
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mandate rule to permt the district court’s or this panel’s
reconsi deration of the |oss anount. Bl akel y’ s issuance between
initial appeal of this cause and resentencing on remand is not an
intervening change in |law sufficient to trigger that exception to
the nmandate rule. Accordingly, we affirm the Appellants’
sentences, including the calculation of restitution, essentially
for the reasons provided by the district court.
L1,
A

Appellants also argue that the district court erred in
sentenci ng by inproperly relying upon facts not found by a jury or
admtted, in violation of Booker. G ting Chapman v. California,
386 U.S. 18, 24 (1967), Appellants argue that harnless error
applies to our review of this issue because they preserved their
challenge by raising a Sixth Amendnent challenge at initial
sentencing and that their failure to raise the issue on initia
appeal does not eviscerate this preservation. The Gover nnment
argues that plain error applies because Appellants failed to
preserve their chall enge grounded i n the Si xth Anendnment by wai vi ng
the issue on first appeal.

Addressing both the nmandate rule and preservation, we have
previously held that the nmandate rule did not foreclose
reconsi deration of sentencing to allowthe application of an upward

departure when “the i ssue was not waived in the prior appeal and .
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arose out of the correction of the sentence of this court [on
initial appeal].” Lee Il, 358 F.3d at 320 n.3, 323-24. Such is
not the case here where any objection originally rai sed grounded on
the Sixth Amendnent was waived when Appellants abandoned the
argunent on initial appeal tothis Court. Seeid. (citing, anobngst
others, United States v. Hass, 199 F.3d 749, 753 (5th Gr. 1999)).
Appel lants’ argunent that to raise Apprendi at the tine of
sentencing or on appeal would have been futile is not availing.
See United States v. Akpan, 407 F.3d 360, 376 (5th Cr. 2005). W
review Appell ants’ sentences for plain error.

B

Appel  ants bear the burden of showing plain error. See FED.
R CRM P. 52(b); Mares, 402 F.3d at 521. The parties agree that
the district court plainly erred by increasing Appellants’
sentences on the basis of facts other than prior convictions not
alleged in the indictnent, admtted by Appellants, or proven to a
jury beyond a reasonable doubt. It is nowclear that the district
court’s reliance on Pineiro | to deny Appellants’ challenge to the
enhancenents and | oss anount was error that is plain. Mares, 402
F.3d at 520; see al so Booker, 125 S. C. at 738; Johnson v. United
States, 520 U. S. 461, 468 (1997).

Thus, in order to show reversible error, Appellants nmust show
that the plain error affected their “substantial rights.” See

Mares, 402 F.3d at 520 (citing United States v. Cotton, 535 U S
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625, 631 (2002)). To do so, Appellants nmust show that the error
“affected the outcone of the district court proceedings.” United
States v. A ano, 507 U S. 725, 734 (1993).

The transcript of the sentencing hearing indicates that the
district court made no suggestion of an inclination to sentence
outside the Guidelines or hint of constraint to sentence wthin
t hem There is no statenent by the district court judge to
i ndi cat e what he m ght have done were the CGui del i nes not nandatory.
Thus, “[w] e do not know what the trial judge would have done had
the Cuidelines been advisory.” Mares, 402 F.3d at 522. And, on
such a record, Appellants cannot show that the district court,
sentencing under an advisory schene, “would have reached a
significantly different result.” | d. Appel  ants cannot
denonstrate plain error on this record.

| V.

For the foregoing reasons, we AFFIRM Appell ants’ sentences
essentially for the reasons provided by the district court and
because Appel |l ants cannot denonstrate that the court plainly erred
under Booker .

AFFI RVED.
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