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DeMOSS, Circuit Judge:

Plaintiff-Appellant Marilyn Haley (“Haley”) appeals the
district court’s grant of final judgnent in favor of Defendants-
Appel l ees Alliance Conpressor LLC and Copel and Corp. (together,
“Alliance”), based on its finding that Haley did not present a
genuine issue of mterial fact supporting her constructive
di scharge, the basis for her Fam |y and Medi cal Leave Act (“FM.A’),
29 U S.C 8§ 2601 et seq., clainms. For the reasons stated bel ow, we

AFFI RM



BACKGROUND

Starting My 11, 1999, Haley was enployed in the Human
Resources (“HR’) Departnment at Alliance Conpressors LLC, a joint
venture manufacturer of air-conditioning conpressors |ocated in
Nat chi t oches, Loui siana. Copel and Corp. is one conpany involved in
the joint venture. The other key personnel involved in this case
are: Jeff Risinger (“Risinger”), HR manager and Hal ey’ s i mmedi ate
boss for nost of her tinme there; Mark Schuller (“Schuller”), a
fellow HR | eader; Steve Hokky (*“Hokky”), Plant Mnager; and Bob
Anderson (“Anderson”), Vice-President of the HR Departnent at
Copel and Cor p.

When Al liance hired Hal ey, she was assigned as | eader of the
machi ni ng business unit while Schuller was responsible for the
assenbly business unit. Hal ey’s responsibilities for her unit
i ncluded staffing, enployee relations, training, and all daily
activities in those areas. On performance eval uati ons conduct ed by
Ri singer in 1999 and 2000, Haley was evaluated as neeting or
exceedi ng job expectations. |In October 2000, an enpl oyee survey
was conducted by Enerson Electric Co., the parent conpany of
Copel and Corp. These results cane out in Decenber 2000 and showed
enpl oyee m sgivings about the HR departnent, including sone
i ndi vidual negative comments directed toward both Haley and
Schul | er. Around January or February 2001, Alliance conducted

feedback sessions with enployees at the plant. From these,



Al l'i ance devel oped a plan of action to inprove the perfornmance of
the HR group. Risinger reorganized the departnent, with Schuller
to be in charge of training and Haley to oversee recruitnent. At
the time, another HR enpl oyee, Joanna Del och, was handl i ng enpl oyee
rel ations.

About April 23, 2001, Risinger met wwth Haley to di scuss sone
deficiencies in her performance. At the tine, Ri singer docunented
the neeting wwth informal, handwitten notes. About June 18, 2001,
Hal ey conpl eted a tenporary disability claimform the next day she
saw her physician who di agnosed a stress/anxi ety disorder, which
Haley clained arose from her enploynent. Hal ey’ s doctor
recommended that Hal ey take a | eave of absence fromwork from June
25, 2001, wuntil August 20, 2001. Hal ey then conpleted and
subm tted an enpl oyee request for nedical |eave form requesting
| eave for the tinme period stated by her doctor. On June 22, 2001,
Al l'i ance approved Haley’'s request for |eave under the FM.A;, Hal ey
commenced her |eave on June 25, 2001. While Haley was out on
| eave, Ri singer approved a nerit increase in her salary, effective
August 6, 2001.

Ri si nger, Hokky, and Anderson felt frustrated that Hal ey was
out on | eave. Sonetine in July 2001, about three weeks into

Hal ey’ s | eave, Anderson contacted Ri singer about the alignnment of

the HR departnent. Issues relating to Haley’'s return were
di scussed — Anderson clains they tal ked about preparations for
Hal ey’ s return and what performance i ssues she still needed to work
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on. Ri si nger presents a different version. He stated that
Anderson told himto call Haley while she was on | eave and i nform
her that her job had been elimnated, “that she didn’t have a job
to cone back to, basically.” R singer said he objected because
firing Hal ey m ght be consi dered discrimnatory and in viol ati on of
the FMLA. Anderson agreed. Risinger stated that Anderson called
hi magai n after consulting an enpl oynent attorney and asked hi mfor
written docunentation of Hal ey’ s work perfornmance.

Ri si nger prepared the requested nmeno docunenting the April 23,
2001, neeting he had with Haley and submtted it to Anderson on
July 29, 2001. This nmenmo included nine specific areas of
i nprovenent for Haley to work on. Risinger stated none of these
areas was an issue anynore and Haley had left for |eave in good
standi ng, whil e Anderson clains not all the performance i ssues had
been resolved. On August 10, 2001, Ri singer submtted his letter
of resignation, effective August 24, 2001. Haley returned to work
on August 20, 2001. Her doctor recomended she resune no nore than
40- hour work weeks, and Alliance changed her status fromsal ari ed,
exenpt to salaried, full-tinme. In the neantine, Schuller had al so
resigned and Steve Ritcheson had been brought on as HR nanager of
enpl oyee relations. Hokky and Anderson assuned Risinger’s
supervision of the HR departnent; Risinger’s role in nmanagenent
becane insubstantial and disengaged after he submtted his

resignation



Ander son and Hokky confronted Haley with the nmeno and the
al | eged j ob deficiencies on August 20, 2001, and advi sed her of the
i nportance of making inprovenents in her performance. Haley did
not know where this had conme from so she went to R singer to ask
hi m about the circunstances of this neeting. Ri si nger told her
about Hokky and Anderson not bei ng happy that she had taken | eave
and about Anderson’s aborted plan to have Risinger tell her that
her job had been elim nated. On August 23, 2001, Anderson and
Hokky net with Haley to discuss Alliance s expectations about her
wor k performance and i nfornmed her that she needed to i nprove in the
outlined areas of concern or she faced term nation. They gave her
a letter to that effect and a performance pl an.

Hal ey stated that any and all of her attenpted actions at work
were now closely nonitored and m cromanaged by Hokky and his
secretary Donna Pearce, who Hal ey says was proposed to repl ace her.
Hal ey stated that she observed at I|east three HR departnent
nmeetings that took place w thout her; she could see this because
the neeting room had glass walls. On one occasion, she received
very |l ate notice of a schedul ed tel ephone conference with Anderson.
When she arrived to find the neeting in progress, Hokky said
sarcastically, “Ch, did we fail to tell you about the neeting?” and
everyone sni ggered.

Hal ey submtted her letter of resignation on Septenber 11,
2001. Haley filed this suit in district court on Septenber 6,
2002, alleging that Alliance had violated the FMLA, by (1) denying
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or interfering wth her protected FMLAright to be restored to her
pre-leave job and (2) retaliating against her for using approved
| eave under the FMLA. Hal ey sought back pay. Alliance filed its
nmotion for summary judgnment on August 22, 2003. The district court
entered a final judgnment on Decenber 8, 2003, in favor of Alliance,
finding there was no genuine issue of material fact as to
constructive discharge and Alliance was entitled to judgnent as a
matter of law. The court’s witten ruling nmade clear it did not
consi der evidence of Alliance’s intent. Haley tinely appeal ed.
DI SCUSSI ON

This Court reviews a district court’s grant of sumary
j udgnent de novo, applying the sanme standards as the district
court. Priester v. Lowndes County, 354 F.3d 414, 419 (5th Cr.
2004); see al so Bodenheiner v. PPG Indus., Inc., 5 F.3d 955, 956
(5th Gr. 1993) (holding sane in enploynent discrimnation case).
Under Federal Rule of G vil Procedure 56(c), summary judgnent is
pr oper when t he “pl eadi ngs, deposi tions, answer s to
interrogatories, and admssions on file, together wth the
affidavits, if any, showthat there is no genuine i ssue of materi al
fact and that the noving party is entitled to judgnent as a matter
of law.” Feb. R Qv. P. 56(c); Celotex Corp. v. Catrett, 477 U. S.
317, 322-23 (1986); Anderson v. Liberty Lobby, Inc., 477 U S. 242,

251-52 (1986). Wien nmaking its determ nation, the court nust draw



all justifiable inferences in favor of the nonnoving party.
Bodenhei nmer, 5 F.3d at 956.

Under the FMLA, an eligible enployeeis entitled to take up to
12 work weeks of leave in a 12-nonth period when, e.g., the
enpl oyee has a serious health condition that nakes her unable to
perform the duties of her position. 29 U.S.C. 8§ 2612(a)(1)(D;
Bocal bos v. Nat’'l W Life Ins. Co., 162 F.3d 379, 383 (5th Gr.
1998). After a qualifying absence, the enployer nust restore the
enpl oyee to the sanme position previously held by the enployee
before taking | eave under the FMLA or a conparable position, with
equi val ent pay, benefits, and working conditions. 29 U S.C 8
2614(a)(1); Chaffin v. John H Carter Co., Inc., 179 F. 3d 316, 319
(5th Gr. 1999). These conprise the prescriptive or substantive
FMLA rights; <clainms for violations of +these rights invoke
entitlenment or interference theories and are brought under 8§
2615(a)(1). The proscriptive FMLA rights include an enpl oyee’s
right not to be discrimnated or retaliated against for having
exercised the right to take FMLA | eave. Cdains for violations of
t hese rights are brought under 8§ 2615(a)(2). Bocal bos, 162 F. 3d at
383. These proscriptive FMLA provisions create a cause of action
anal ogous to the actions for discrimnation and for retaliation
that are found in Title VIl and the other discrimnation statutes.
Hal ey asserted clains for both prescriptive and proscriptive FM.A

violations in her conplaint.



Here, Alliance did not refuse to reinstate Haley to her pre-
| eave position nor did it termnate her after she returned. Wat
Haley alleged is that Alliance’s interference wth her working
conditions wupon her return from |eave (alleged prescriptive
violation) and Alliance’s retaliation against her for taking such
| eave (alleged proscriptive violation) conpelled her to resign
Thus, constructive discharge is the basis for Haley’s FM.A cl ai ns.
The district court granted summary judgnment for Alliance because it
found Haley did not provide nmaterial evidence of constructive
di schar ge.

Constructive discharge occurs when an enpl oyee has quit her

job under <circunstances that are treated as an involuntary

termnation of enploynent. Young v. Southwestern Sav. & Loan
Ass’n, 509 F.2d 140, 144 (5th Cr. 1975). This Court has
expl ai ned:

The general rule is that if the enployer deliberately
makes an enployee’s working conditions so intolerable
that the enployee is forced into an involuntary
resignation, then the enployer has enconpassed a
constructive discharge and is as liable for any illegal
conduct involved thereinas if it had formally di scharged
t he aggri eved enpl oyee.

Jurgens v. EEOC, 903 F.2d 386, 390 (5th Cr. 1990) (citation
omtted). Whether an enpl oyee would feel forced to resign is case-
and fact-specific, but this Court considers the followi ng factors
relevant, singly or in conbination:

(1) [Denmotion; (2) reductionin salary; (3) reductionin
job responsibilities; (4) reassignnment to nenial or



degradi ng work; (5) reassignnment to work under a younger

[ or | ess experienced/ qualified]! supervisor; (6)

badgering, harassnent, or humliation by the enployer

cal cul ated to encourage the enployee's resignation; or

(7) offers of early retirenment [or continued enpl oynent

on terns |less favorable than the enployee’'s forner

status].
Brown v. Kinney Shoe Corp., 237 F.3d 556, 566 (5th Cr. 2001)
(citations omtted and second alteration in original). The test
that Hal ey nust neet is an objective, “reasonabl e enpl oyee” test:
whet her a reasonable person in the plaintiff’'s shoes would have
felt conpelled to resign. Barrow v. New Orleans S.S. Ass’'n, 10
F.3d 292, 297 n.19 (5th Gr. 1994). “Proof is not required that
t he enpl oyer inpose these intolerable working conditions with the
specific intent to force the enployee to resign.” Jurgens, 903
F.2d at 390. However, “[c]onstructive discharge requires a greater
degree of harassnent than that required by a hostile environnment
claim” Brown, 237 F.3d at 566. Aggravating factors used to
support constructive discharge include hostile working conditions
or the enployer’s invidious intent to create or perpetuate the
intol erable conditions conpelling the resignation. Jurgens, 903
F.2d at 393 n.10; see also Brown, 237 F.3d at 566 (noting that

“[d]iscrimnation al one, W t hout aggravating factors, IS

insufficient for a claim of constructive discharge”). The

IOiginal factor reads “a younger supervisor”; however, this is
not an age discrimnation case, so we add | anguage to this factor
to fit a nore general working context.
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resigning enployee bears the burden to prove constructive

di scharge. Jurgens, 903 F.2d at 390-91.

Whet her the district court erred in granting sunmary judgnment in
favor of Alliance.

Haley’s main contention is that the district court erred in
its assessnent of the sunmary j udgnent evi dence, whi ch consi st ed of
various sworn affidavits and depositions, because it refused to
properly consi der evidence which denonstrated Alliance’s intent to
renmove Haley from her HR position either by plan of outright
termnation or constructive discharge, when it was applying the
reasonabl e enpl oyee test. Haley argues that know edge of enpl oyer
intent is relevant to whether a reasonable person in Haley’s
position would have felt pushed into resignation.

Hal ey al so maintains she produced sufficient evidence that
Al liance, acting through Hokky and Anderson, created a work
envi ronnent designed specifically either to set her up for
termnation or to conpel her to resign by altering the terns and
conditions of her enploynent. Haley submts Alliance manifested
its intent to bring about her renoval by its discrimnatory
treatnment of her through hostile working conditions. These
condi tions included Al |l i ance managenent fabricating deficienciesin
Hal ey’ s work performance and setting an overly strict perfornmance
plan for her; threatening to fire her if she did not neet her
t eamnor k goal s; m cromanagi ng her; excl udi ng her fromHR Depart nent

meetings; and ridiculing her in front of her coworkers. Thus,
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Hal ey argues her clainms should not have been dism ssed because
material questions of fact remain as to whether she was
constructively discharged fromher position at Alliance.

Al liance agrees with the district court, which found “none of
the evidence presented by plaintiff satisfies the objective test
for a constructive discharge.” Alliance argues the district court
correctly precluded evidence of enployer intent because it was
analyzing Haley's clains at the stage of the reasonabl e enpl oyee
test, and Hal ey had not advanced to the stage where the court would
consi der aggravating factors such as invidious intent. NMboreover,
the district court correctly decided that the actions Hal ey cl ai ned
Al l'i ance perpetuated woul d not have nade a reasonabl e enpl oyee in
her situation involuntarily resign.

Alternatively, if this Court does choose to accept as true
evidence that the district court did not consider when | ooking at
whether there is a genuine issue of material fact wunder the
reasonabl e enpl oyee test, Alliance stresses it never term nated
Hal ey or followed through on any plan to elimnate her position.
Nor can it be faulted for docunenting Hal ey’ s ongoi ng defi ci enci es
and formng a performance plan for her when the entire HR
departnent was in a tine of reorganization follow ng the Enerson
survey and report. Haley’'s subjective belief that she was a victim
of retaliatory discrimnation by Alliance does not create any
material fact dispute. And Alliance conpletely discounts any of
Hal ey’ s evidence regarding any difficulties she had upon returning
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from leave in terns of training, expansion of job duties, and
m scomruni cati on about neetings because they were only business
decisions in a tine of reorgani zati on where many HR enpl oyees were
af fected by changes.

VWhet her the reasonable enpl oyee test nmy consider enployer
i nt ent.

Here, the district court interpreted FMLA | aw and concl uded
that “evidence of the enployer’s intent is not relevant if the
plaintiff does not satisfy its burden to prove the objective
inquiry of whether a reasonable person would feel conpelled to
resign.” This is a facially incorrect application of the
reasonable enployee test; the district court thus erred by
excluding all evidence of Alliance’s intent when considering
whet her Hal ey had presented a genuine issue of material fact on
constructive discharge. This Court stated in Jurgens: “[A]lthough
we have adopted a reasonabl e-enpl oyee anal ysis, nmanifestations of
t he apparent intent of the enployer are relevant to this anal ysis.”
903 F.2d at 393 n.10. This statenent plainly contenplates
consi dering evidence of enployer intent when the court determ nes
whet her a reasonabl e enpl oyee woul d have felt conpelled to resign
Det erm ni ng whet her supporting aggravating factors exist is not a
separate anal ysis fromthe reasonabl e enpl oyee test; it is part and
parcel of the sane inquiry. See id.

Therefore, the correct question to ask here is whether a

reasonabl e enpl oyee who received simlar informati on of what events
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had transpired while she was on |eave, including the excluded
evi dence construed as show ng enployer intent, and otherw se
experienced what Haley did after her return to work at Alliance
woul d have felt conpelled to quit.

VWhet her Hal ey has presented a genuine issue of material fact
on constructive discharge.

After considering all the summary judgnent evidence, even
construing all inferences in Haley’'s favor, we determ ne the answer
is no. The evidence Hal ey presented, even including that which the
district court incorrectly excluded, does not establish a genuine
issue of material fact on constructive discharge based on the
various factors of the reasonabl e enpl oyee test.

This Court has applied the reasonabl e enpl oyee test several
times. In Hunt v. Rapides Healthcare System LLC, 277 F.3d 757,
772 (5th CGr. 2001), a FMLA case, we affirmed the district court’s
grant of sunmary judgnent to the enployer on constructive
di scharge, where the resigning enployee had been placed on a
different shift acconpanied by a |l oss i n conpensati on and benefits.
In Brown v. Bunge Corp., 207 F.3d 776, 782-83 (5th Gr. 2000), we
affirmed the district court’s grant of sunmary judgnent to the
enpl oyer on constructive discharge, where the resigning enployee
showed he was denpted and had fewer job responsibilities. I n
McKet han v. Texas Farm Bureau, 996 F.2d 734, 741 (5th Cr. 1993),
we affirmed the district court’s grant of summary judgnent to the

enpl oyer, where the resigning enpl oyee’s enbarrassnent after being
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si ngl ed out and adnoni shed at an awards banquet was not sufficient
to show constructive discharge. In MKethan, even if the awards
i nci dent was part of a “schene to force [the resigning enployee] to
retire,” a reasonabl e enpl oyee “woul d have demanded an apol ogy or
ot herwi se attenpted resolution.” 1d. |In Bozé v. Branstetter, 912
F.2d 801, 805-06 (5th Cr. 1990), we affirmed the district court’s
grant of sunmmary judgnent to the enployer on constructive
di scharge, where the resi gni ng enpl oyee suffered a poor performance
evaluation and loss of responsibilities simlar to a denotion

Again, in Bozé, we noted a reasonabl e enpl oyee had ot her options,
such as pursuing an internal grievance process, before choosing to
| eave his job. ld. at 805. In Jurgens, 903 F.2d at 392-93, we
affirmed the district court’s grant of sunmary judgnent to the
enpl oyer on constructive discharge, where the resigning enployee
was denoted as part of a nondiscrimnatory reorgani zation, even
t hough the enpl oyer had previously discrimnatorily denied hima
pronoti on.

In contrast, in Stephens v. C |.T. G oup/Equi pnent Fi nanci ng,
Inc., 955 F.2d 1023, 1027-28 (5th G r. 1992), we affirned a jury
verdi ct on constructive di scharge, where the resi gni ng enpl oyee had
not only been denoted, but also faced significant reductions in
salary and responsibilities, and was repeatedly questioned by his
younger successor (and current supervisor) as to when he was goi ng

to quit.
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Hal ey’ s situation is anal ogous to those cases where this Court
has affirmed summary judgnent for the enployer on constructive
di scharge. Haley contends she faced hum |iati on and ostraci zation
from her peers, in addition to an overly severe performance plan
and m cromanagenent by her superiors. She al so produced evidence,
which the district court incorrectly excluded, tending to show her
superiors’ intent to renove her from her job while she was on
| eave. However, upon her actual return fromFMA | eave, Haley (1)
was not denoted; (2) received a three percent nerit salary increase
approved while she was on | eave; (3) had simlar, nore focused job
responsibilities; (4) was not assigned nenial or degradi ng work;
(5 was reassigned to Hokky and Anderson because Risinger had
resigned; and (6) was favorably accommopdat ed when Al |l i ance changed
her schedule to 40-hour work weeks. Therefore, the only factor
Haley can rely on to neet the reasonable enployee test is
“badgering, harassnent, or humliation by the enployer cal cul ated
to encourage the enployee’s resignation.” Brown, 237 F.3d at 566.

Wil e Hal ey may have been enbarrassed by Hokky's sarcastic
comment and her peers’ response during the |late-noticed neeting,
simlar to the resigning enpl oyee singled out i n McKet han, 996 F. 2d
at 741, this treatnent does not constitute the type of badgering or
harassnent desi gned t o encourage the enpl oyee’ s resignation that is
required for constructive discharge. Al so, having one’'s work

m cr omanaged may be unpl easant but does not constitute a “greater
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degree of harassnent than that required by a hostile environnent
claim” Brown, 237 F.3d at 566. Plus, a reasonabl e enployee who
genui nely felt these working conditions were upsetting to the point
of intolerable would have attenpted resolution of these concerns
before choosing to quit after just over two weeks back on the job.
See McKet han, 996 F.2d at 741; Bozé, 912 F.2d at 805. Moreover,
there i s no evidence that anyone at Al liance ever inquired of Hal ey
when she was going to quit.

Al t hough the district court erred in excluding evidence of
Alliance’s intent, the court ultimately correctly concluded the
| ack of a genuine issue of material fact on constructive di scharge.
We affirmon that ground.?

CONCLUSI ON

Having carefully reviewed the record and the parties’
respective briefing and argunents, and for the reasons set forth
above, we conclude the district court was correct to grant
Alliance’s notion for summary judgnent and dismss Haley's FM.A
claims. Therefore, we AFFI RM

AFFI RVED.

2See Holtzclaw v. DSC Communications Corp., 255 F.3d 254, 258
(5th Gr. 2001) (“We may affirma summary judgnent on any ground
supported by the record, even if it is different fromthat relied
on by the district court.”).
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