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PATRICK E. H Gd NBOTHAM Circuit Judge:

This case highlights the difficulties of school adm nistrators
charged to balance their duty to provide a safe school with the
constitutional rights of individual students when violence in
schools is a serious concern. W nust decide whether officials
W thin the Ascensi on Pari sh School District responded appropriately
in renoving Adam Porter from East Ascension H gh School and
requiring himto enroll in an alternative school for a sketch

depicting a violent siege on the EAHS that he had drawn two years



earlier, and was accidentally taken to school by his younger
brother. W hold that the only defendant left in the case, EAHS
principal Conrad Braud, is entitled to qualified imunity with
respect to Adanmis First Anmendnent claim and affirmthe district
court’s grant of sunmary judgnent.
I
A
When Adam Porter was fourteen years old, he sketched a draw ng
of his school, East Ascension H gh School, in the privacy of his
home. It was crudely drawn, depicting the school under a state of
si ege by a gasoline tanker truck, mssile |l auncher, helicopter, and
various arned persons. The sketch also contained obscenities and
racial epithets directed at characters in the drawng, a
di sparagi ng remark about EAHS principal Conrad Braud, and a brick
being hurled at him After conpleting the sketch, Adam showed it
to his nother, Mary LeBl anc, his younger brother, Andrew Breen, and
a friend, Kendall Goudeau, who was living with the famly at the
time. The sketchpad was then stored in a closet in Adam s hone.
Two years |ater, Andrew Breen, then age twelve, rummged
t hrough the cl oset | ooking for sonething to draw on, and canme upon
Porter’s sketchpad. Andrew drew a |lama on a blank page in the
pad, and then took the pad to his school, Galvez Mddle School, to
show his drawing to his teacher. On March 15, 2001, while riding
the bus on his way honme from school, Andrew allowed a fell ow
student to see his drawing. Wile flipping through the pages of
2



t he pad, the student cane upon the two-year ol d drawi ng by Adam and
showed it to the bus driver, D ane MCaul ey, exclaimng, “Mss
Di ane, | ook, they’'re going to blow up EAHS.” MCaul ey i mredi atel y
confiscated the pad. On the follow ng norning, MCaul ey took the
pad to Linda WIlson, the principal of Galvez Mddle School, and
M/l es Borque, the in-school suspension coordinator. After view ng
Adamis drawing, WIlson called Andrew to her office where he was
questi oned about the drawing and his book bag was searched. I n
response to questioning by WIlson and Borque, Andrew adm tted that
Adam had drawn the picture. Andrew was then suspended for
possessi ng the drawi ng on school grounds.

The sketchpad was sent to EAHS where school resource officer
Robert Rhodes interrupted a neeting to show the drawing to
principal Conrad Braud and assistant principal Gwnne Pecue.
Al armed, Braud and Pecue immediately summobned Adam to Rhodes’s
office where he readily admtted that he had drawn the sketch two
years earlier. School officials then searched Adam s book bag and
his person and found a box cutter wth a one-half inch exposed
blade in his wallet. The officials also found notebooks in Adani s
bag containing references to death, drugs, sex, depictions of gang
synbols, and a fake ID. Adam expl ai ned that he used the box
cutter in his after-school job at a local grocery store. Although
unclear as to when, the record indicates that he | ater explained
that the references to death were part of a honmework assignnent,
and that the “gang synbols” referred only to a group of young nen

3



wi t h whom Adam associ at ed, and who Braud did not consider to be a
t hreat .

Adam s not her, Mary LeBl anc, was contacted, and after arriving
at EAHS, was told that Adam was being recomended for expul sion.
Adam and his nother were then allowed to | eave carrying a witten
reconmmendati on for expul sion and i nstructions for Adamto remai n at
home wuntil a hearing could be held. No hearing date was
i medi ately set. Shortly thereafter, Oficer Rhodes obtained a
warrant to arrest Adam for “terrorizing” EAHS, and Adam was hel d
for four nights at the Donaldsonville jail on charges of
terrorizing the school and carrying an illegal weapon.

A week later, on March 23, 2001, Mary LeBlanc net with Linda
Lanmendol a, hearing officer for the Ascension Parish School Board.
LeBl anc was advi sed t hat expul sion hearings were regul arly deci ded
in the school’s favor, and that Adam could imediately enroll in
t he Ascension Parish Alternative School and continue his education
i f she wai ved the hearing. LeBlanc signed the waiver formprovided
by Lanmendol a, and Adamwas enrolled in the alternative school. The
follow ng August, Adam was allowed to re-enroll at EAHS, but
dropped out in March, 2002.

B

Mary LeBlanc filed suit on behalf of Adam and Andrew agai nst
t he Ascension Parish School Board, Robert Cloutare in his official
capacity as superintendent of the School Board, Conrad Braud,
individually and in his official capacity as Principal of EAHS, and
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Linda WIlson, individually and in her official capacity as
principal of Galvez Mddle School. The suit, brought under 42
U S C § 1983, alleged violations of the First, Fourth, and Ei ghth
Amendnents, and a denial of equal protection and procedural due
process and rights secured by 20 U . S.C. 8§ 1415.* Defendants filed
a nmotion for summary judgnent asserting that no constitutiona
violation could be shown as a matter of law and claimng the
defense of qualified imunity.

The district court dism ssed wthout objection plaintiffs
equal protection, E ghth Amendnent, and 8 1415 clains, and
plaintiffs agreed to dismss all clainms agai nst Linda WIlson. The
district court anal yzed Adam s First Anendnent cl aim and concl uded
that his draw ng was not entitled to protection under any of three
different standards.? The court then disposed of Adanis Fourth
Amendnent claim finding that the school’s search and detenti on of
hi m was reasonabl e.® The court next found that Adam s procedural

due process clai mwas unavailing based on Adami s adm ssion that he

120 U.S.C. A § 1415 (2000) (providing parents of disabled children with
certain procedural safeguards regarding the eval uation, placenent and education
of their children within the public school systen).

2Porter v. Ascension Parish Sch. Bd., 301 F. Supp. 2d 576, 582-89 (M D. La.
2004). In particular, the district court analyzed whether Adanis draw ng was
protected under (1) the “material and substantial interference” standard set
forth in Tinker v. Des Mines Indep. Cnty. Sch. Dist., 393 U S. 503 (1969), and
LaVine v. Blaine Sch. Dist., 257 F.3d 981 (9th Cir. 2001); (2) the “true threat”
standard set forth in Watts v. United States, 394 U S. 705 (1969), and Doe v.
Pul aski County Special Sch. Dist., 306 F.3d 616 (8th Cr. 2002); and (3) our non-
vi ewpoi nt based approach set forth in Canady v. Bossier Parish Sch. Bd., 240 F. 3d
437 (5th Cr. 1996).

SPorter, 301 F. Supp. 2d at 589-92.
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had drawn the sketch and that the itens found in his book bag and
on his person belonged to him and LeBlanc’s signed waiver of his
right to a hearing.* Next, the court found that even if Adam had
established a violation of his rights, Braud was entitled to
qualified immunity.?® Finally, the court held that Adam had
produced no evidence of a policy or custom on the part of the
Ascensi on Parish School Board |l eading to a violation of his rights,
precluding his official capacity clains against Braud and
Cloutare.®

Based on these findings, the district court entered summary
judgnent for the defendants. Adamfiled a tinely notice of appeal
fromthis judgnent.

I

“W review the grant of a notion for summary judgnent de
novo.”’ Sunmary judgnent is appropriate when “the pleadings and
the evidence denonstrate that no genuine issue of material fact
exists and the novant is entitled to judgnent as a matter of |aw "8
In the present case, the district court granted the defendants’

nmotion for sunmmary judgnment on grounds that plaintiffs had failed

4d. at 592-95.

5Id. at 595-97.

61d. at 597-98.

"Pluet v. Frasier, 355 F.3d 381, 383 (5th Gir. 2004).
8d. (citing FED. R QV. P. 56(c)).
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to raise a material fact issue with respect to any of their
constitutional clainms, and on the alternative ground t hat def endant
Braud was entitled to summary judgnent based on qualified
i munity.?®

Al t hough denomi nated in the alternative, these hol dings fol | ow
our analysis for determ ning whether a state official is entitled
toqualified immunity. Wen reviewng a grant of summary judgnent
based on qualified imunity, we nust first determ ne whether a
plaintiff successfully alleged facts showing the violation of a
constitutional right by state officials, and whether there is a
genui ne i ssue of material fact that the violation occurred.® “If
there is no constitutional violation, our inquiry ends.”!

If we determne that the plaintiff’s alleged facts nmake out a

constitutional violation, we then ask whether the right allegedly

SAdam did not brief on appeal the argunent that the district court erred
ingranting summary judgment for Braud and C outare on cl ai ns rai sed agai nst them
intheir official capacity. Therefore, we will not address this argunent. See
Proctor & Ganble Co. v. Ammay Corp., 376 F.3d 496, 499 n.1 (5th Cir. 2004)
(“Failure adequately to brief an issue on appeal constitutes waiver of that
argunment . ).

10See Saucier v. Katz, 533 U.S. 194, 201 (2001) (“A court required to rule
upon the qualified i Mmunity issue nmust consider, then, this threshold question
Taken in the light nost favorable to the party asserting injury, do the facts
al |l eged show the officer’s conduct violated a constitutional right? This nust
be the initial inquiry.”); Finch v. Fort Bend Indep. Sch. Dist., 333 F.3d 555,
561 (5th G r. 2003) (when considering whether to grant a sumary judgnent notion
based on qualified imunity, district court must determ ne whether a materia
fact question exists regardi ng whet her the def endant engaged i n conduct viol ating
the plaintiff's clearly established rights); Barrow v. Geenville Indep. Sch
Dist., 332 F.3d 844, 846 (5th Gr. 2003) (finding that first question in
qualified immunity analysis is whether, “viewing the facts in a |ight nost
favorable to the plaintiff . . . the plaintiff has alleged the violation of a
constitutional right”).

“Mace v. CGity of Palestine, 333 F.3d 621, 623 (5th Gr. 2003).
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violated was “clearly established” such that “it would be clear to
a reasonable [official] that his conduct was unlawful in the
situation he confronted.”?? W have found that a “ri ght can be said
to have been clearly established only if all reasonable officials
in the defendant’s position would have concluded that the
chal | enged state action was unconstitutional.”?®
Even if we find that the right was clearly established at the
time of the alleged violation, however, a defendant wll still be
entitled to qualified imunity if the defendant’s conduct was
“objectively reasonable in light of ‘clearly established |aw at
the tinme of the violation.”! The reasonabl eness of an official’s
actions nust be assessed in light of “the facts avail able to himat
the time of his action and the law that was clearly established at
the tine of the alleged illegal acts.”?®
A
1
Adam first clainms that EAHS violated the First Amendnent in

removing him from school based on the contents of his draw ng.

2pnderson v. Creighton, 483 U.S. 635, 640 (1987); Barrow, 332 F.3d at 846
(second question in qualified imunity analysis is whether the “constitutiona
right was clearly established when the violation supposedly occured”).

BBarrow, 332 F.3d at 846 (citing Cozzo v. Tangi pahoa Parish Council, 279
F.3d 273, 284 (5th Gr. 2002)).

¥Chiu v. Plano Indep. Sch. Dist., 339 F.3d 273, 279 (5th Gr. 2003)
(quoting Siegert v. Glley, 500 U S. 226, 231-32 (1991)).

%1d. at 284 (quoting Hays County Guardian v. Supple, 969 F.2d 111, 125
(5th Gir. 1992)).



Uncertain as to the appropriate |egal standard under which the
drawing was to be analyzed, the district court enployed three
di fferent approaches before concluding that the drawi ng was not
entitled to First Anmendnent protection. The parties argue al

t hree standards on appeal .

The first two standards enployed by the district court were
devel oped specifically to balance the First Amendnent rights of
students with the special need of educators to nmaintain a safe and
effective learning environnent.® The first standard, originally
set forth in Tinker v. Des Mines |ndependent Community Schoo
District, provides that school officials may regulate student
speech when they can denonstrate that such speech would

“substantially interfere with the work of the school or inpinge

1®See Hazel wood Sch. Dist. v. Kuhlneier, 484 U.S. 260, 266 (1988) (“A
school need not tolerate student speech that is inconsistent with its ‘basic
educational nission,’ even though the governnent coul d not censor sinilar speech
outsi de the school.”) (quoting Bethel Sch. Dist. v. Fraser, 478 U S. 675, 685
(1986)); Canady, 240 F.3d at 441 (“Wiile certain forns of expressive conduct and
speech are sheltered under the First Arendnent, constitutional protectionis not
absol ute, especially in the public school setting. Educators have an essenti al
role in regulating school affairs and establishing appropriate standards of
conduct.”).

Qur court has identified four categories of school regulations ained at
student speech, with each being reviewing under a different standard. These
categories are: (1) school regulations directed at specific student viewpoints;
(2) school regulations governing student expression involving |ewd, vulgar,
obscene or offensive speech; (3) school regulations governing student speech
related to school -sponsored activities; and (4) school regulations that are
vi ewpoi nt-neutral and fall into none of the previous three categories. 1d., 240
F.3d at 441-44. Because EAHS officials did not punish Adamfor the | ewd, vul gar,
obscene or offensive content of his drawi ng, and because his drawi ng was not
conposed as part of a school sponsored activity, the district court correctly
declined to exanmi ne the drawi ng under categories (2) and (3).
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upon the rights of other students.”! W have found that this
standard applies to school regul ations directed at specific student
vi ewpoi nts.® The second standard provides that school officials
may regulate student speech if the regulation “furthers an
i nportant or substantial governnent interest; if the interest is
unrelated to the suppression of student expression; and if the
incidental restrictions on First Amendnent activities are no nore
than is necessary to facilitate that interest.”!® W have found
that this standard applies to regulations unrelated to any
viewpoint.?® Both of these standards are applicable to student
expression “that happens to occur on the school prem ses.”?

G ven the uni que facts of the present case, we decline to find
that Adanmis drawing constitutes student speech on the school
prem ses. Adanis drawi ng was conpleted in his hone, stored for two
years, and never intended by himto be brought to canpus. He took
no action that would increase the chances that his draw ng woul d
find its way to school; he sinply stored it in a closet where it
remai ned until, by chance, it was unwittingly taken to (alvez

M ddl e School by his brother. This is not exactly speech on canpus

YCanady, 240 F.3d at 442 (quoting Tinker, 393 U S. at 508) (internal
guot ation marks omtted).

18 g.

1¥91d. at 443.

201 g,

2l1d. (quoting Kuhlneier, 484 U S. at 271).
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or even speech directed at the canpus. 22

The third standard enpl oyed by the district court in analyzing
Adami s drawi ng was devel oped to deal with speech constituting a
“true threat.” As a general rule, the First Anmendnent prohibits
governnment actors from “dictating what we see or read or speak or

hear.”2 However, the governnent can proscribe a true threat of

22\ are aware of the difficulties posed by state regulation of student
speech that takes place of f-canpus and is | ater brought on-canpus either by the
comuni cating student or others to whomthe nmessage was comuni cated. Refusing
to differentiate between student speech taking pl ace on-canpus and speech t aki ng
pl ace off-canpus, a nunber of courts have applied the test in Tinker when
anal yzi ng of f - canpus speech brought onto the school campus. See Boucher v. Sch
Bd. of Sch. Dist. of Geenfield, 134 F.3d 821, 827-28 (7th Gr. 1998) (student
disciplined for an article printed in an underground newspaper that was
di stributed on school canpus); Sullivan v. Houston Indep. Sch. Dist., 475 F.2d
1071, 1075-77 (5th Gr. 1973) (student punished for authoring article printed in
under gr ound newspaper distributed off-canmpus, but near school grounds); LaVine,
257 F.3d at 989 (analyzing student poem conposed of f-campus and brought onto
canpus by the conposing student under Tinker); Killion v. Franklin Reg'| Sch.
Dist., 136 F. Supp. 2d 446, 455 (WD. Pa. 2001) (student disciplined for
conposi ng degrading top-ten list distributed via e-mail to school friends, who
t hen brought it onto canpus; author had been di sciplined before for bringingtop-
ten lists onto canpus); Emett v. Kent Sch. Dist. No. 415, 92 F. Supp. 2d 1088,
1090 (W D. Wash. 2000) (applying Tinker to nock obituary website constructed of f-
canpus); Beussink v. Wodland R 1V Sch. Dist., 30 F. Supp. 2d 1175, 1180 (E.D
Mo. 1998) (student disciplined for article posted on personal internet site);
Bystromv. Fridley Hi gh Sch., 686 F. Supp. 1387, 1392 (D. M nn. 1987) (student
disciplined for witing article that appeared in an underground newspaper
di stributed on school canpus).

Qur analysis today is not in conflict with this body of case |aw, rather
the fact that Adanis drawi ng was conposed of f - canpus and renai ned of f - canpus for
two years until it was unintentionally taken to school by his younger brother
takes the present case outside the scope of these precedents. See Thonas v. Bd.
of Educ., Ganville Cent. Sch. Dist., 607 F.2d 1043, 1050-52 (2d. Cr. 1979)
(refusing to apply Tinker to student newspaper published and distributed off-
canpus); Klein v. Smth, 635 F. Supp. 1440, 1441-42 (D. Me. 1986) (enjoining
suspensi on of student who nade a vul gar gesture to a teacher while off-canpus);
see also Killion, 136 F. Supp. 2d at 454 (“Although there is |linmted case | aw on
the issue, courts considering speech that occurs off school grounds have
concl uded (relying on Suprene Court decisions) that school official’s authority
over off-canpus expression is nuch nmore limted than expression on schoo
grounds.”); day Calvert, Of-Canpus Speech, On-Canpus Puni shnent: Censorship of
the Emerging Internet Underground, 7 B.UJ. Sa. & TecH L. 243, 279 (2001)
(noting that Tinker isill-suitedto deal with off-canpus student expression that
is unintentionally brought on-canpus by others).

2Asheroft v. Free Speech Coalition, 535 U.S. 234, 245 (2002).
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vi ol ence wi t hout offending the First Amendnent.?* Speech is a “true
threat” and therefore unprotected if an objectively reasonable
person would interpret the speech as a “serious expression of an
intent to cause a present or future harm”2 The protected status
of the threatening speech is not determ ned by whet her the speaker
had the subjective intent to carry out the threat; rather, to | ose
the protection of the First Arendnent and be | awful |l y puni shed, the
threat nust be intentionally or know ngly comrunicated to either
t he object of the threat or a third person.? |nportantly, whether
a speaker intended to communi cate a potential threat is a threshold

i ssue, and a finding of no intent to conmuni cate obvi ates the need

24see Virginia v. Black, 538 U.S. 343, 359 (2003) (upholding Virginia |aw
prohibiting cross burningwithintent tointimdate); RA V. v. Gty of St. Paul,
505 U.S. 377, 388 (1992) (“[T]hreats of violence are outside the First
Anendnent.”); Watts v. United States, 394 U S. 705, 707-08 (1969) (finding that
the First Amendnent permits states to prohibit speech that constitutes a “true
threat”).

2°Doe, 306 F.3d at 622; see also United States v. Fulmer, 108 F.3d 1486,
1490-91 (1st Cr. 1997) (collecting and di scussing cases).

26see Black, 538 U.S. at 359 (“‘True threats’ enconpass those statenents
where the speaker neans to comunicate a serious expression of an intent to
commit an act of unlawful violence to a particular individual or group of
i ndi vi dual s.”); Doe, 306 F.3d at 624 (“In determning whether a statenent
amounts to an unprotected threat, there is no requirenent that the speaker
intended to carry out the threat, nor is there any requirenent that the speaker
was capable of carrying out the purported threat of violence. However, the
speaker must have intentionally or knowi ngly comunicated the statement in
guestion to soneone before he or she may be punished or disciplined for it.”
(citing Planned Parent hood of the Colunbia/WIlanmette, Inc. v. Am Coalition of
Life Activists, 290 F.3d 1058, 1075 (9th Cir. 2002)); see also United States v.
St evenson, 126 F.3d 662, 664 (5th Cir. 1997) (finding that, for purpose of
crimnalizing speech as a threat under 18 U.S.C. 8§ 115(a)(1)(B) and 18 U . S.C
8§ 871, the speaker need only “intentionally or know ngly [conmunicate] his
threat”) (quoting United States v. Orozco-Santillan, 903 F.2d 1262, 1265 (9th
Cr. 1990)).
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to assess whet her the speech constitutes a “true threat.”?’

The Eighth Crcuit’s decision in Doe v. Pul aski County Speci al
School District?®is anillustrative application of these principles
to an alleged threat made by a student off-canpus but carried on-
canpus by anot her student. In Doe, a boy in junior high schoo
drafted two letters to his fornmer girlfriend containing “violent,
m sogyni ¢ and obscenity-|aden rants” expressing a desire to assault
and nurder her.?® Mnths later, the boy’'s best friend discovered
the letters, and after first objecting, the boy allowed his friend
toread them The friend |ater absconded wth at | east one of the
letters and showed it to the girlfriend. |In addition, the boy had
di scussed the violent letters with his fornmer girlfriend in phone
conversations, ultimately admtting that he penned the letters. 3

After obtaining and readi ng one of the letters, the girlfriend
reported the boy to school officials who recommended him for
expul sion. The boy’'s parents filed suit, arguing infringenent of
his First Anmendnent rights. The district court held that the
letter was protected under the First Amendnent, and did not

constitute a true threat because the boy did not intend to deliver

2’See Doe, 306 F.3d at 624 (“Before we address whether a reasonable
recipient would view the letter as a threat, we are faced with a threshold
guestion of whether J.M intended to communicate the purported threat.”);
Orozco-Santillan, 903 F.2d at 1266 n.3 (“The only intent requirement [in the true
threat analysis] is that the defendant intentionally or know ngly conmmunicates
his threat, not that he intended or was able to carry out his threat.”).

28306 F.3d 616 (8th Gir. 2002).
291d. at 6109.

301d. at 619-20.
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it to his girlfriend. Reversing the district court, the Ei ghth
Circuit found that a reasonable and objective recipient would
regard the letter as a true threat. In addition, the Eighth
Circuit found that the boy intentionally communicated the threat
because he allowed his friend to read the letter knowng that his
friend was also a close friend of his fornmer girlfriend.
Furthernore, the boy discussed the letters with his girlfriend on
t he tel ephone on nmultiple occasions.?

Unlike the court in Doe, we need not decide whether Adam s
drawi ng woul d constitute a true threat in the eyes of a reasonable
and objective person because Adam did not intentionally or
know ngly comrunicate his drawing in a way sufficient to renove it
fromthe protection of the First Anendnent. Wile it is true that
Adam showed his drawing to his nother, brother, and friend Kendal
Goudeau, this communication was confined to his own honme, and nore
than two years passed before the draw ng serendipitously reached
t he EAHS canpus. That the introduction of the drawi ng to EAHS was
whol |y accidental and unconnected with Adanis earlier display of
the drawing to nenbers of his household is undisputed. Private
writings nmade and kept in one’'s honme enjoy the protection of the

First Anmendnent, as well as the Fourth.3* For such witings to | ose

3l1d. at 624-25.

325ee Stanley v. Georgia, 394 U S. 557, 568 (1969) (holding that the First

and Fourteenth Amendnments prohibit the state's regul atory power from extending

t o possessi on by an individual of obscene materials in his hone); Doe, 306 F.3d

at 624 (“The governnent . . . has no valid interest in the contents of a witing

that a person . . . might prepare in the confines of his own bedroom”); United
14



their First Anmendnent protection, sonething nore than their
acci dental and unintentional exposure to public scrutiny nust take
pl ace. 33

Because Adani s drawi ng cannot be considered a true threat as
it was not intentionally comunicated, the state was wthout
authority to sanction himfor the nessage it contained. Although
Adam has produced evidence that his drawing conprised the primry
i npetus for his expul sion fromschool, he has not established this
as a matter of |aw Consequently, a fact issue remains as to
whet her Adami s First Amendnent rights were infringed by EAHS, and
the district court erred in finding otherw se.

2

Because Adamraised a material fact question with respect to
his First Amendnent claim we nust proceed to ascertain whether
Adamis rights were “clearly established” such that “it would be
clear to a reasonable [official] that his conduct was unlawful in

the situation he confronted.”3** “This is not to say that an

States v. Pryba, 502 F.2d 391, 407 (D.C. Gr. 1974) (“The principle underlying
Stanley . . . is that the Constitution extends special safeguards to the privacy
of the home, in common with a few other special societal institutions.”).

33The district court expressly rejected the view that threats nust first
be intentionally conmmuni cated before | osing First Arendment protection, noting:
“Plaintiffs seek to distinguish this case fromDoe by arguing that Adamdid not
intentionally disclose his drawi ng to anyone el se. This does not and shoul d not

matter. What does matter is that the drawing did end up in the hands of a
student, a bus driver and school adm nistrators . . . .” Porter, 301 F. Supp.
2d at 588 (enphasis added). This conclusion erroneously ignores the clear

dictate that “true threats” nust first be communicated in some know ng and
i ntenti onal manner.

34Anderson, 483 U.S. at 640; see Mace, 333 F.3d at 623-24 (discussing two-
step qualified i mMmunity anal ysis).
15



official actionis protected by qualified imunity unless the very
act in question has previously been held unlawful, but it is to say
that in the light of pre-existing |law the unlawful ness nust be
apparent.”% Even if we find that Adamis right to First Anendnent
protection is clearly established, Principal Braud wll still
receive qualified imunity if his actions were objectively
reasonable in light of the circunstances he faced at the tinme he
acted.®*® Qualified immunity should be recognized if officials “of
reasonabl e conpetence could disagree on [whether a particular
action is lawful].”® The Suprene Court has observed that the
protection afforded by qualified immunity is broad, protecting “all
but the plainly inconpetent or those who knowingly violate the
[ aw. " 38

It is indisputable that expressions such as Adam s draw ng,
provi ded that they do not constitute a true threat, are entitled to
First Amendnent protection. It is also clear that such draw ngs
are entitled to di mnished First Anmendnent protection when conposed
by a student on-canpus, or purposefully brought onto a school

canpus where they becone on-canpus speech subject to special

35Anderson, 483 U.S. at 640 (1987).
%6Saucier v. Katz, 533 U.S. 194, 202 (2001).

3’"Hope v. Pel zer, 536 U.S. 730, 752 (2002) (quoting Malley v. Briggs, 475
U S. 335, 341 (1986)) (internal quotation marks omitted).

%81d. (quoting Malley, 475 U.S. at 341) (internal quotation marks onitted).
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limtations.® The line dividing fully protected “off-canpus”
speech froml ess protected “on-canpus” speech is uncl ear, however,
i n cases such as this involving of f-canpus speech brought on-canpus
w t hout the know edge or perm ssion of the speaker.

Many courts have applied the Tinker standard in evaluating
of f - canpus student speech | ater brought on-canpus by persons ot her
than the speaker. These cases have dealt with such things as
“under gr ound” student newspapers distributed of f-canpus, % st udent -
run websites created on of f-canpus conputers, #* and vari ous witings
brought on-canpus by students other than their original author.?
Al t hough reaching differing conclusions as to the legality of
restrictions placed upon the speech in question, these cases

consistently approach off-canpus speech brought on-canpus as

39See Kuhl neier, 484 U.S. at 266 (“[T] he First Anendnent rights of students
inthe public schools are not automatically coextensive with the rights of adults
in other settings and nust be applied in |ight of the special characteristics of
t he school environnent.”).

40See Boucher, 134 F.3d at 827-28 (appl yi ng Tinker and finding that article
advocating “hacking” school conputers allowed school officials to reasonably
forecast that substantial disruption of school functions would ensue); Shanl ey
v. NE Indep. Sch. Dist., 462 F.2d 960, 970-75 (5th Cr. 1972) (analyzing
student newspaper published of f - canpus and occasi onal | y t aken on- canpus by ot hers
under Tinker while noting that “it is not at all wunusual to allow the
geographi cal location of the actor to determ ne the constitutional protection
that should be afforded to his or her acts”); Sullivan, 475 F.2d at 1076
(appl yi ng Ti nker and findi ng that student newspaper published of f-canpus di d not
substantially di srupt school activities).

4lSee Emmett, 92 F. Supp. 2d at 1090 (applying Tinker to nmock obituary
website constructed off-canpus); Beussink, 30 F. Supp. 2d at 1180-82 (applying
Ti nker to student honmepage built at an of f-canpus conputer and accessed by ot her
student s on-canpus; granting request for injunction in favor of student against
10- day suspension).

425ee Killion, 136 F. Supp. 2d at 455 (applying Tinker to “top-ten” list
authored by a student off-canpus, and taken on-canpus by others wi thout his
express instruction).
17



subject to regulation under Tinker's “material and substantial”
di sruption test.

Not all courts have adopted this approach, however, and sone
have found that off-canpus speech is entitled to full First
Amendnent protection even when it nakes its way onto school grounds
wi t hout the assistance of the speaker.* Still others have adopted
a conbi nati on approach, anal yzi ng of f-canpus speech under a flurry
of standards in an effort to conprehensively address all possible
| egal approaches. # Frustrated by these inconsistencies,
comentators have begun calling for courts to nore clearly
del i neate the boundary |ine between off-canpus speech entitled to
greater First Arendnent protection, and on-canpus speech subject to

greater regul ation. 4

43See Thomms, 607 F.2d at 1050 (“[B]ecause school officials ventured out
of the school yard and into the general community where the freedom accorded
expression is at its zenith, their actions nust be evaluated by the principles
t hat bi nd government officials in the public arena.”); see al so Bethel Sch. Dist.
No. 403 v. Fraser, 478 U S. 675, 688 (1986) (Brennan, J., concurring) (noting
t hat student who was penal i zed for making | ewd conmments during a school - sponsor ed
debat e coul d not be puni shed had he “gi ven the sanme speech outsi de of the school
environnent . . . sinply because governnment of ficials considered his | anguage to
be i nappropriate . ").

44See Mahaffey v. Aldrich, 236 F. Supp. 2d 779, 783-86 (E.D. Mch. 2002)
(anal yzi ng an of f - canpus website under Tinker and the true threat analysis while
citing to Thonas for the proposition that school officials have linmted authority
over off-canpus student expression). Thi s appears to be the approach adopted
by the district court bel ow.

4°See, e.g., Robert Richards & Clay Calvert, Colunbine Fallout: The Long-
TermEf fects on Free Expression Take Hold in Public Schools, 83 B.U. L. Rev. 1089,
1116-20 (2003) (questioning whether school officials should ever have
jurisdiction over student speech that takes place off-canpus, and is later
transported on- canpus by anot her wi t hout the comuni cati ng student’s perm ssion);
Cal vert, supra note 22, at 270-75 (2001) (noting that Tinker and its progeny do
not apply to of f-canpus student speech that is not “brought” by the student onto
t he school canpus); see al so Sarah Redfield, Threats Made, Threats Posed: School
and Judicial Analysis in Need of Redirection, 2003 B.Y.U. Ebuc. &L.J. 663, 672-73
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Because Adam s draw ng was conposed of f - canpus, di spl ayed only
to nmenbers of his own household, stored off-canpus, and not
purposefully taken by himto EAHS or publicized in a way certainto
result inits appearance at EAHS, we have found that the drawing is
protected by the First Amendnent. Furthernore, we have found that
it is neither speech directed at the canmpus nor a purposefully
communi cated true threat. However, a reasonable school officia
facing this question for the first time would find no “pre-
exi sting” body of |law from which he could draw cl ear gui dance and
certain conclusions. Rather, a reasonable school official would
encounter a body of case | aw sendi ng i nconsi stent signals as to how
far school authority to regul ate student speech reaches beyond the
confines of the canpus.

G ven the unsettled nature of First Amendnent |aw as applied
to off-canmpus student speech inadvertently brought on canpus by
others, the contours of Adamis right to First Amendnent protection
in the present case cannot be deened “clearly established” such
that it would be clear to a reasonable EAHS official that

sanctioni ng Adam based on the content of his draw ng was unl awf ul

(2003) (noting that Tinker, Fraser, and Kuhl nei er, whil e possessing fact patterns
far renoved from today' s school environnents, continue to be applied to “new
facts in new places”); WIIliamBird, Comment, True Threat Doctrine and Public
School Speech-An Expansive View of a School’s Authority to Discipline Al egedly
Threateni ng Student Speech Arising Of Canpus: Doe v. Pulaski County Speci al
School District, 26 U ARk LITTLE Rox L.Rev. 111, 128 (2003) (“[Courts have]
failed to establish clear guidance as to how far the First Amendnent extends in
protecting off canpus student speech . . . . Many courts have extended Ti nker
to apply to off-canpus speech, while others have refused to recognize the
school’s disciplinary authority sinply because of the speech’s off campus

origin.”).
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under the circunstances. Thus, Braud is entitled to qualified
i nuni ty.

Even if Adanmis rights were clearly established at the tine of
his expulsion, Braud's determnation that the drawing was not
entitled to First Arendnent protection was objectively reasonabl e.
The Suprenme Court has observed that, even when a particul ar |egal
doctrine is clearly established, “[i]t is sonetinmes difficult for
an [official] to determ ne how the rel evant |egal doctrine .
will apply to the factual situation the [official] confronts.”4®

The record indicates that, at the time he recommended Adamf or
expul sion, Braud was aware that Adam was responsible for the
drawi ng, that the drawing was two or three years old, and that the
drawi ng had been brought to Galvez M ddl e School by Adanmi s younger
br ot her. These facts raise the subtle but inportant |egal
questions of whether the drawi ng constitutes on-canpus speech, or
an intentionally comrunicated threat. Although we have answered
both of these queries in the negative, we cannot say that all
reasonabl e school officials facing these circunstances would reach
t he sanme concl usion. For exanple, |ooking to case | aw hol di ng t hat
Ti nker applies to a student’s website created of f-canpus and | ater
accessed on canpus by others w thout the student’s know edge or
encour agenent, a reasonabl e school official mght find that Adam s

drawi ng i s on-canpus speech subject to regul ati on under the Tinker

465auci er, 533 U. S. at 205.
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test. ¥

The Suprene Court has noted the particular relevance of the
qualified inmmunity doctrine to cases such as this, in which school
officials are required to nmake decisions wthout the benefit of
| egal or factual clarity:

As with executive officers faced wth instances of civil

di sorder, school officials, confronted wth student

behavi or causing or threatening disruption, also have an

“obvi ous need for pronpt action, and decisions nust be

made on factual information supplied by others.”

Liability for damages for every action which is found

subsequently to have been violative of a student’s

constitutional rights and to have caused conpensable
injury would unfairly i npose upon the school
deci si onmaker the burden of m stakes nmade in good faith
inthe course of exercising his discretionwth the scope
of his official duties. . . . Denyi ng any neasure of
immunity in these circunstances “would contribute not to
principled and fearless deci si on-nmaki ng  but to
intimdation.”*®
Wt hout condoning violations of student’s constitutional rights,
qualified inmmunity recognizes that school officials, such as
Princi pal Braud, nmust be allowed to nake reasonabl e m stakes when
forced to act in the face of uncertainty.

G ven the benefit of hindsight, the effort to fault Principa
Braud for failing to conduct a nore thorough i nvestigation into the
facts has purchase. For instance, Braud could have spoken wth
Andr ew Breen about how he acquired the drawi ng, or queried Kendal

Goudeau and ot her nenbers of Adanis friend group about whet her Adam

4’See, e.g., Mahaffey, 236 F. Supp. 2d at 783-86; Emmett, 92 F. Supp. 2d
at 1090.

4B\Wod v. Strickland, 420 U S. 308, 319 (1975) (quoting Scheuer v. Rhodes,
416 U.S. 232, 246 (1974) and Pierson v. Ray, 386 U.S. 547, 554 (1967)).
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had recently discussed the drawing or shown it to them I n
fairness, however, it was reasonable for Braud to forgo further
i nvestigation given LeBlanc’s waiver of Adamis right to a hearing.
By wai vi ng t he hearing, LeBlanc elimnated an i nportant opportunity
for Braud and the Ascension Parish School Board to develop the
facts nore fully.

G ven the uni que facts of the present case, we find that Braud
acted without the benefit of established lawthat was clear inits
application to these facts, and in an objectively reasonable
manner. Thus, heis entitled to qualified inunity with respect to
Adami s First Amendnent cl aim

B

Adami s second claim was that EAHS officials violated the
Fourth Amendnent by searching his book bag and his person
imedi ately after he admtted that the drawing was his. Finding
that the search was reasonable, the district court held that Adam
had failed to raise a material fact issue regarding his Fourth
Amendnent claim W agree that the search was reasonabl e under the
circunstances, and therefore did not violate Adanmis Fourth
Amendnent rights.

Students have a constitutional right under the Fourth and
Fourteenth Anmendnments to be free from unreasonabl e searches and
seizures while on school prenises.* At the sane tinme, the

“accommodation of the privacy interests of schoolchildren with the

4%See New Jersey v. TLO, 469 U.S. 325, 334-37 (1985).
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substantial need of teachers and admnistrators for freedom to
mai ntain order in the schools does not require strict adherence to
the requirenent that searches be based on probabl e cause”; rather,
the legality of school searches depends upon the “reasonabl eness,
under all the circunstances, of the search.”>°

The action nust be “justified at its inception”® and nust be
“reasonably related in scope to the circunstances which justified
the interference in the first place.”?®

Under ordinary circunstances, a search of a student by a

teacher or other school official will be justified “at

its inception” when there are reasonable grounds for

suspecting that the search will turn up evidence that the

student has violated or is violating either the |law or

the rules of the school. Such a search wll be

permssible in its scope when the neasures adopted are

reasonable related to the objectives of the search and

not excessively intrusive in |ight of the age and sex of

t he student and the nature of the infraction.?®3

Under the circunstances present at the tinme the search of Adam
and his book bag was conducted, EAHS officials had reasonable

grounds for suspecting that the search woul d produce evi dence of an

01d. at 341; see Vernonia Sch. Dist. 47) v. Acton, 515 U.S. 646, 656
(1995) (“Fourth Amendrnent rights, no less than First and Fourteenth Amendnent
rights, are different in public schools than el sewhere; the ‘reasonabl eness
i nqui ry cannot disregard the schools’ custodial and tutelary responsibility for
children.”); MIligan v. Gty of Slidell, 226 F.3d 652, 654-55 (5th Cr. 2000)
(“The [ Suprene] Court [has] indicated that although the Fourth Anendnent applies
in schools, the nature of those rights is what is appropriate for children in
school . ").

SITLO 469 U.S. at 341 (quoting Terry v. Chio, 392 US. 1, 20 (1968))
(internal quotation narks omtted).

521d. (quoting Terry, 392 U.S. at 20) (internal quotation nmarks onitted).

531d. at 341-42.
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infraction of a school rule or policy.> Specifically, the
officials were in possession of a drawi ng depicting numerous
violent acts being perpetrated against EAHS, its students, and
staff. In addition, Adam had admtted that the drawing was his
prior tothe initiation of the search. G ven that school officials
have a significant interest in deterring m sconduct on the part of
students,® and the fact that Adam had admitted to drawing the
sketch depicting | arge-scal e acts of violence directed at EAHS, the
deci sion to search Adam was appropri ate under the circunstances. >°

The search was also reasonable in scope and not overly

i ntrusive under the circunstances. Follow ng Adanis adm ssion of

S4As to the reasonabl eness of school searches under facts sinilar to those
in the present case, see Cuesta v. Sch. Bd. of M am -Dade County, 285 F.3d 962,
965-69 (11th G r. 2002) (finding that viol ent drawi ngs acconpani ed by t hreat eni ng
words ai med at the school is sufficient to create reasonabl e suspicion that the
a student may intend to harmthe school); WIlians v. Canbri dge Bd. of Educ., 186
F. Supp. 2d 808, 815-16 (S.D. Cnhio 2002) (finding probable cause for detention
of students who had di scussed bringing guns and bonbs to school in the wake of
t he Col unbi ne nmassacre when several classmates reported these statenents to
school officials); Stockton v. Gty of Freeport, 147 F. Supp. 2d 642, 646 (S.D.
Tex. 2001) (finding that discovery of threatening letter on school property
justified detention of suspected students, and noting that “officials in the
Col unmbi ne massacre were harshly criticized for failing to take action regarding
prior signs of problens”).

M I ligan, 226 F.3d at 655 (noting that protecting students and deterring
violent acts are “conpelling government interests”); Hassan v. Lubbock | ndep.
Sch. Dist., 55 F.3d 1075, 1079 (5th G r. 1995) (“The Suprene Court has recogni zed
the uni que backdrop that schools present for the operation of the fourth
amendnent, specifically noting that ‘the preservation of order and a proper
educational environment requires close supervision of school children, as well as
t he enforcenent of rul es agai nst conduct that would be perfectly pernmissible if
undertaken by an adult.’” (quoting TLO, 469 U S. at 741)).

6cur holding that EAHS acted reasonably in searching Adam does not
conflict with our conclusion that his drawing did not represent a “true threat”
to the school. The fact that Adamdid not intentionally comunicate his draw ng
precludes the application of the true threat analysis. Under the facts of this
case, however, the discovery of the drawing on school grounds, and Adanis
subsequent admi ssion of responsibility for its om nous content, provided EAHS
officials with reasonabl e suspicion sufficient to conduct a search of Adam
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responsibility for the drawing, EAHS officials searched his book
bag, including textbooks and notebooks found i n the bag, and Adam s
person, including his wallet. Wt hout question, searching a
student’s person and his book bag is a process i nvasi ve of personal
privacy, requiring justification.® Justification for the scope of
the search was present in this case based on the facts supporting
the initial decision to search.®®

Because t he search of Adamby EAHS of ficials was reasonabl e at
its inception, and was conducted in a reasonable manner when
bal anced agai nst the school’s interest in ensuring the safety and

wel fare of students, Adami s Fourth Amendnent claimfails.

S’See TLO, 469 U.S. 337-38 (“A search of a child s person or of a closed
purse or other bag carried on her person, no less than a sinmlar search carried
out on an adult, is undoubtedly a severe violation of subjective privacy
interests.”).

S8 n particular, the powerful interest of pronoting school safety justified
the scope of the search in this case. See Vernonia Sch. Dist. 47J, 515 U. S. at
661 (when assessing scope of school searches, relevant inquiry is whether the
interest being protected is “inportant enough to justify that particul ar search
at hand”); Shade v. Cty of Farmi ngton, 309 F.3d 1054, 1059-62 (8th Cr. 2002)
(detention and pat-down of student after school enployee reported seeing student
with a knife was reasonable, even in light of fact that the knife had al ready
been turned over by another student); Thonpson v. Carthage Sch. Dist., 87 F.3d
979, 982-83 (6th Gr. 1996) (finding that mninmally invasive search of student’s
shoes and pockets was reasonable, even absent individualized suspicion, when
school officials have independent grounds for believing that weapons had been
brought to school on a particular day); Brousseau v. Town of Westerly, 11 F.
Supp. 2d 177, 182 (D.R 1. 1998) (finding that searches by school officials for
weapons and drugs are typically consi dered nore conpel | i ng because the safety and
wel fare of students is inplicated).

Addi tional ly, intrusions onthe personal privacy interests of students have
been uphel d based on | ower indices of individualized suspicion than is present
inthis case. See Cuesta, 285 F.3d at 968-70 (arrest and strip search of student
uphel d as school officials had reasonable suspicion to believe that she was
carryi ng weapons after connecting her to the distribution of a panphlet filled
with violent and racist content); Stockton, 147 F. Supp. 2d at 646 (finding that
di scovery of threatening |l etter on school property justified detention of a group
of suspected students); MIligan, 226 F.3d at 654-55 (detention and questi oni ng
of students reasonabl e when school officials had reasonable suspicion that a
fight was about to occur, even absent individualized suspicion that any one of
t hem had engaged in or was about to engage in crimnal behavior).
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Adamis third claimalleges that he was denied his procedural
due process right to a hearing before being renoved from EAHS.
Students have a “legitimate entitlenent to a public education as a
property interest which is protected by the Due Process O ause and
whi ch may not be taken away for m sconduct w t hout adherence to the
m ni mum procedures required by . . . [the Due Process] C ause.”?®
At a mninmum “students facing suspension and the consequent
interference with a protected property interest nust be given sone
kind of notice and afforded sone kind of hearing.”®

Adam had no formal hearing before the Ascensi on Parish School
Board before being renoved from EAHS and transferred to the
alternative school. But, Adamhad admtted to school officials his
responsibility for the drawing as well as his ownership of the box
cutter. Wiether a student “admtted the charges” |evel ed agai nst
himis “relevant in determ ning substantial prejudice or harm”®

This is so because one of the primary purposes of expulsion

®Goss v. Lopez, 419 U.S. 565, 574 (1975).

891 d. at 579; Keough v. Tate County Bd. of Educ., 748 F.2d 1077, 1083 (5th
Cr. 1984) (finding that for suspensions greater than ten days, students shoul d
be provided with a hearing, the nanes of witnesses who will be called, a summary
of those witnesses’ probable testinony, and an opportunity to present evidence
in rebuttal); Sweet v. Childs, 507 F.2d 675, 681 (5th Cr. 1975) (“The basic
requi renent for notice and a hearing prior to the expul sion of a student froma
state-supported school are outlined in Dixon: ‘The notice should contain a
statenent of the specific charges and grounds which, if proven, would justify
expulsion . . . . The nature of the hearing should vary depending upon the
circunstances of the particular case.””) (quoting D xon v. Al abana State Bd. of
Educ., 294 F.2d 150, 158 (5th Cir. 1961)).

61Keough, 748 F.2d at 1083.
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hearings is that of confirm ng whether the student threatened with
expul sion actually commtted the conduct for which he is being
puni shed. Once a student has admtted his guilt, the need for a
hearing is substantially | essened. 52

In addition to Adanmis adm ssion, his nother signed a witten
wai ver of his right to a hearing. A parent may waive her child s
due process rights to notice and a hearing prior to expulsion,
provided that the waiver is made voluntarily, know ngly and
intelligently.® In the context of school disciplinary hearings,
a waiver has been considered effective when it was placed in
witing after a student’s parents consulted with an attorney, was
signed after all potential repercussions and consequences had been
rational ly eval uated, and stated i n several places that the student
was entitled to a hearing.®

Mary LeBl anc signed a formwaiving Adam s right to a hearing

62See Watson v. Beckel, 242 F.3d 1237 (10th Gr. 2001) (adopting the
reasoni ng of Keough in holding that a student who was expelled w thout being
af forded sufficient process was not prejudi ced because he admtted his guilt);
Bl ack Coalition v. Portland Sch. Dist. No. 1, 484 F.2d 1040, 1045 (9th Gr. 1973)
(student not entitledto relief on due process clai mbecause he “adnmitted all the
essential facts which it is the purpose of a due process hearing to establish”);
Betts v. Bd. of Educ. of the Gty of Chicago, 466 F.2d 629, 633 (7th Cr. 1972)
(“As to what process is due, it is inportant that the plaintiff unequivocally
adm tted the m sconduct with which she was charged. In such a circunstance, the
function of procedural protections ininsuring afair and reliable determ nation
of the retrospective factual question whether she in fact activated the fal se
fire alarns is not essential.”).

%3Davis O Co. v. MIls, 873 F.2d 774, 787 (5th CGir. 1989) (“Al though due
process rights may be wai ved, a wai ver of constitutional rights is not effective
unless the right is intentionally and knowi ngly relinquished.”); Gonzalez v.
H dal go County, 489 F.2d 1043, 1046 (5th Cr. 1973) (sane).

64See Coplin v. Conejo Valley Unified Sch. Dist., 903 F. Supp. 1377, 1383-
84 (MD. Cal. 1995).
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after discussing the matter with Ascension Parish School Board
hearing officer Linda Lanendola. LeBlanc had been told by school
officials that her son was entitled to a hearing. She was
presented with a range of options and probable outcones by
Lanmendola, including the option of pursuing a hearing, which
Lanmendol a indicated had little chance of success, and the option of
wai ving her right to a hearing and enrolling her son imediately in
the alternative school. After weighing the alternatives, LeBlanc
made a rational decision to waive the hearing and enroll Adamin
the alternative school. Based on this evidence in the record,
Adami s contention that his nother’s waiver was nmade involuntarily
is without nerit.®
1]

Adam did not brief whether the district court erred in
granting sunmary judgnent in favor of those defendants sued in
their official capacities. This issue is waived. W find that the
district court properly granted summary judgnent as to Adams
Fourth Amendnent and Procedural Due Process clains. VWiile we
cannot agree with its finding that there was no violation of the
First Amendnent, we affirmits judgnment on its alternative ground
that Principal Braud is entitled to qualified immunity.

The judgnent of the district court is AFFI RVED

%The record also contains evidence that LeBlanc was being advised by
counsel at the tinme she signed the waiver form However, the precise role and
i nvol venent of counsel in her waiver decision is unclear.
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