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EDITH BROWN CLEMENT, Circuit Judge:
As aresult of his horrific injuries suffered aboard the rig M/V REPUBLIC TIDE, plaintiff-

appellee Seth Becker filed suit against defendant-appellee Tidewater, Inc., the owner of the rig,



defendant-appellant Baker Hughes, Inc. (“Baker Hughes’), Becker’s employer, and defendant-
appelleeR & B Falcon Drilling USA, therig’ soperator. SeeBecker v. Tidewater, Inc., 335 F.3d 376,
381-86 (5th Cir. 2003) (“Becker 1" ) (recounting thefactual and procedural history). Becker asserted
clams under the Jones Act, under which Becker asked for ajury trial. Becker also brought, in the
aternative, claims under the Longshore Harbor Workers' Compensation Act (“LHWCA”), aswell
as negligence claims under general maritime law. The jury found that Becker was a seaman and
subsequently reached averdict in hisfavor for $43 million in damages for violation of the Jones Act.
On appeal, apand of this Circuit ruled that Becker was not aseaman and thus could have no remedy
under the Jones Act, reversing and remanding for further proceedings regarding only the LHWCA
and negligenceclams. Id. at 393. On remand, the district court granted Becker leave to amend his
complaint and “reassert” a Rule 9(h) declaration, under which he asked for a bench tria for his
remaining clams. Baker Hughes objects, and has filed this interlocutory appeal. We review the
district court’ sorder for abuse of discretion. See Fed. R. Civ. P. 39; Hernandez v. Hill Country Tel.
Co-op., Inc., 849 F.2d 139, 14445 (5th Cir. 1988).

Baker Hughes has no right to ajury trial. Becker’s post-Becker | LHWCA and negligence
clamsdo not alter the historical exclusionof jury trialsfor admiralty suits. Importantly, Becker never
asserted diversity jurisdiction, or any other basis of jurisdiction which would provide Baker Hughes
aright to ajury trial under the Seventh Amendment. See Rachal v. Ingram Corp., 795 F.2d 1210,
1216 (5th Cir. 1986). Despite Baker Hughes srhetoric that because factual diversity existstheright
to ajury tria vestsin Baker Hughes, it iswell settled that the plaintiff is master of his complaint, and
Becker hasthe exclusive power to invoke diversity jurisdiction. See, e.g., Allen v. R&H Oil & Gas
Co., 63 F.3d 1326, 1335 (5th Cir. 1995). By failing b do so, the possible factua existence of

diversity between parties does not give rise to the lega existence of diversity jurisdiction. Thus,



Baker Hughes has no constitutionally or statutorily based right to ajury tria, and Baker Hughes
cannot use the Federal Rules to create such aright where one does not already exist. FED. R. Civ.
P. 38(e) (“These rules shall not be construed to create a right to trial by jury of the issuesin an
admiraty or maritime clam.”).

In Becker 1, this Court provided for the scope of the proceedings on remand:

[T]hedistrict court must reevaluate plaintiff’ sclamsinlight of therightsand remediesavailable
to LHWCA plaintiffs with respect to both liability and damages.

335F.3d at 393. Simply put, thisCourt did not requireajury trial for Becker |1, and the district court
did not abuseitsdiscretion in refusing to provide one where none of Becker’ s available claims post-
Becker | provided such aright.

Findly, Baker Hughes conclusionally aleges, for the first time on appeal, that the district
judge displayed prejudice in favor of Becker, urging that if abenchtrial isto be held, the case should
be transferred to another district judge. Apparently at the request of the parties, the district judge
appears to have mediated the settlement conference,* in the course of which he would have gained
significant knowledge of the parties settlement positions. When the settlement negotiations failed,
the judge was faced with the possibility of also becoming the trier of fact. Indeed, it was eminently
reasonable to expect such an occurrence—had the jury found Becker to be a longshoreman rather
than a seaman, the judge would have been the fact finder in a non-jury trial. This role would have
beeninappropriate given hisdiscrete knowledge of the parties' evaluation of their respectivefinancia
positions on settlement. After that possibility materialized, he should have been recused, either by
offering to do so sua sponte or by granting arecusal motion filed by aparty. See, e.g., Woodson v.

urgitek, Inc., 57 F.3d 1406, 1413 n.10 (5th Cir. 1995) (noting that the district court judge recused

! See Hearing Transcripts, No. 99-CV-1198 (October 11, 2001).



himsdlf in amilar circumstances); Tucker by Tucker v. Calloway County Bd. of Educ., 136 F.3d 495,
503 (6th Cir. 1998) (same). However, we have no power to review Baker Hughes' s argument
because it failed to raise the issue below, let aone meet the stringent procedural requirements set
forthin 28 U.S.C. § 144. See also Horton v. Bank One, N.A., 387 F.3d 426, 435 (5th Cir. 2004)
(“Argumentsnot raised inthedistrict court cannot be asserted for thefirst time on appeal.”) (quoting
InreLiljeber Enters., Inc., 304 F.3d 410, 427 n.29 (5th Cir. 2002)).

The decision of the district court is AFFIRMED.



