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Luis Al onso Rodriguez-Cutierrez, also known as Sau
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as Saul Al berto Martinez-Q@uevara, also known as Al onzo
Martinez-Lopez, also known as Luis Al onso
CQutierrez-Rodriguez, also known as Luis Martinez, also known
as Alonso Martines

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Eastern District of Louisiana

ON REMAND FROM THE SUPREME COURT OF THE UNI TED STATES

Bef ore REAVLEY, JOLLY, and H GE NBOTHAM GCircuit Judges.
H G3 NBOTHAM Circuit Judge:

Def endant - Appel l ant Luis Alonso Rodriguez-CGutierrez pled
guilty toillegal re-entry follow ng deportati on subsequent to an
aggravated felony, in violation of 8 U S.C. 8§ 1326(a) & (b). W

affirned.? After the Suprene Court decided United States v.

lUnited States v. Rodriguez-CGutierrez, 119 Fed. Appx. 681 (5th Grr.
2005) (per curiam.



Booker,? it vacated Rodriguez’s sentence and renmanded to this Court
for further consideration in light of that decision.® W requested
and received supplenental letter briefs addressing the inpact of
Booker, and we again affirm Gutierrez’ s sentence.

CGutierrez did not raise the Booker error until his petition
for wit of certiorari to the Suprene Court. Absent extraordinary
ci rcunstances, we will not consider a defendant’s Booker-rel ated
clains presented for the first tinme in a petition for rehearing.*
CGutierrez has presented no evi dence of extraordi nary circunstances.

Even if a showing of extraordinary circunstances was not
requi red, our reviewwould be for plain error because Gutierrez did
not raise his Booker clains in district court.®> Under plain error
review, this Court has “alimted power to correct errors that were
forfeited because [they were] not tinely raised in the district
court.”® “An appellate court may not correct an error the

defendant failed to raise inthe district court unless thereis (1)

2125 S. . 738 (2005).
SRodriguez-Gutierrez v. United States, 125 S. Ct. 2308 (2005).
4United States v. Hernandez- Gonzal ez, 405 F.3d 260, 261 (5th Gir. 2005).

SSee United States v. Mares, 402 F.3d 511, 5120 (5th Cir. 2005), pet.
for cert. filed, (U S. Mar. 31, 2005) (No. 04-9517).

SUnited States v. O ano, 507 U.S. 725, 731 (1993).
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error, (2) that is plain, and (3) that affects substantia
rights.””’

Here, al though Rodriguez can neet the first and second prongs
of the plain error standard,® he cannot show that the error
af fected his substantial rights. To nake such a show ng, Rodri guez
“bears the burden of denonstrating a probability sufficient to
under m ne confidence in the outconme.”® Specifically, the question
is whether CQutierrez can denonstrate “that the sentencing judge
woul d have reached a different result had it sentenced [him under
an advisory schene rather than a nmandatory one.”® Q@iiding this
Court’s review, the Suprene Court nmandates that establishing such
error “should not be too easy.”!!

In I'ight of Booker, we have revi ewed nunerous sentences under
this plain error standard. Oten, and likely quite rightly, our
opi ni ons do not provide any extended anal ysis, as nost defendants
have no evi dence suggesting that any Booker error affected their
substantial rights. Qur opinions giving the issue any extended

treat nent have focused on two i ssues: first, whether the judge nade

"Mares, 402 F.3d at 520 (citing United States v. Cotton, 535 U.S. 625,
631 (2002)).

8See Mares, 402 F.3d at 520-21 (finding that a sentence inposed under
t he mandatory Sentencing Guidelines is plain error).

SUnited States v. Bringier, 405 F.3d 310, 317 (5th Gr. 2005), pet. for
cert. filed (July 26, 2005) (No. 05-5535).

101 g.
“United States v. Dominguez-Benitez, 124 S. C. 2333, 2340 (2004).
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any statenents during sentencing indicating that he would have
i nposed a |esser sentence had he not considered the Quidelines
mandat ory; second, the relationship between the actual sentence
i nposed and the range of sentences provided by the Guidelines
Each will be addressed in turn.

Qur cases have placed a substantial burden upon defendants to
show specific statenents of the sentencing judge that suggest a
| ower sentence would be inposed under an advisory system I n
United States v. Bringier, the Court found that the “substanti al
rights” prong of plain error review was not satisfied because the
def endant could not point to anything in the record that indicated
t hat the sentencing judge woul d have reached a di fferent concl usion
under an advisory schene.!? The Court, “out of an exercise of
caution, but not out of any obligation to do so,” reviewed the
sentencing hearing transcript and concluded that a sentencing
judge’s nere “acknowl edgnent” that a sentence was “harsh” was not
sufficient to establish that the defendant’s substantial rights
were affected. 3

In contrast, in United States v. Pennell, a panel of this
Court found that the defendant’s substantial rights had been

affected and remanded for resentencing.!® There, the sentencing

2Bringier, 405 F.3d at 317.
Bl d. at 317 & n. 4.
MYUnited States v. Pennell, 409 F.3d 240, 245-46 (5th Gir. 2005).
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judge indicated that “from many standpoints of fairness and
justice, it mght be better to sentence people just based on actual
|l oss, but I don’'t think that’s the way the Guidelines are witten
So | feel constrained to” sentence the defendant in

accordance with the Guidelines.?®® On this basis, the Court
concluded that the district court would have selected a sentence
ot her than the one nandated by the Guidelines.®

Here, nothing in the statenents by the district court judge
suggest that he would have inposed a |ower sentence on CQutierrez
had he not considered the Cuidelines mandatory. Specifically, the
j udge st at ed:

Well, he doesn’t have a good record and, as you say, he

is a supervised release violator. He has two cocai ne

convictions, a hit-and-run conviction, and he has got ten

or so other mnor violations. | synpathize with his

famly situation. As everybody knows, | have | ost ny own

wfe. It’s not easy to do. There are many inmgration

laws that | don’'t agree with, frankly, but they are the

| aw and they have to be conplied with and soneone with a

bad record does not deserve synpathy especially soneone

with a drug record.
The only statenent suggesting that the sentence was i nappropriate
is the judge’ s disagreenent with “inmmgration laws.” This could
mean, as Rodriguez argues, that the judge felt the sentence
mandated by the QGuidelines inappropriate; it could also nean, as

t he governnent contends, that the judge considered the particul ar

imm gration |l awviol ated by Rodri guez i nappropriate. Wthout nore,

15 d.

161 d. at 246.



we cannot say that the judge's Booker error affected Rodriguez’s
substantial rights.

Qur cases al so have given varying weight to the relationship
between the actual sentence inposed and the range of sentences
provi ded by the GQuidelines. 1In Bringier, for instance, this Court
refused to give any weight to the fact that the inposed sentence
was at the bottom end of the GQuidelines.! The Court stated that
the nmere fact that the sentencing judge sentenced the defendant to
the m ni mum sentence under the CGuidelines “is no indication that
the judge would have reached a different conclusion under an
advi sory schene.”!® |n Pennell, by contrast, this Court referenced
the fact that the judge inposed the m ni mum possi bl e sentence and
concl uded that the defendant’s substantial rights were affected by
t he judge’s Booker error.? |n United States v. Infante, this Court
found that the defendant’s substantial rights were not affected
because, in part, the inposed sentence was in the mddle of the
provi ded ranges.? Finally, in United States v. Grcia, the

sentenci ng judge, after comenting that he would prefer to inpose

YBringier, 405 F.3d at 317 n.4 (“In addition, the fact that the
sent enci ng judge inposed the m ni num sentence under the Cuideline range (360
nont hs) alone is no indication that the judge woul d have reached a different
concl usi on under an advisory schene.”) (citing Mares, 402 F.3d at 521-22).

18 g.

¥pennel |, 409 F.3d at 246 (recognizing that “[t]he district court
sentenced Pennell at the bottom of the Guideline range”).

20404 F.3d 376, 394-95 (5th Gir. 2005).
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a | esser sentence, set the defendant’s sentence “at the very bottom
of the applicable Guidelines range.”?

In reviewing sentences inposed in violation of Booker for
plain error, we see three potential relationships: (1) the sentence
i nposed was the absolute mnmaxi mum sentence provided under the
CQuidelines; (2) the sentence inposed was the absolute m ninmm
sentence provided under the CGuidelines; and (3) the sentence
i nposed was sonewhere in the mddle of the range provided by the
Guidelines. Although the third class of cases does not tell us
much about whet her the sentencing judge woul d have i nposed a | esser
sentence,?? there is a strong argunent that the first two situations
are probative on whether the defendant’s substantial rights were
af fected by the Booker error. Bringier, however, has rejected this
contention. 2

Sentences that fall at the absol ute maxi mumof the CGuidelines
provi de t he strongest support for the argunent that the judge would
not have inposed a |esser sentence. Al t hough the nmandatory

Gui del i nes were designed to reduce sentence disparity,? they still

2lUnited States v. Garcia, No. 04-40963, 2005 W. 1606898, at *1 (5th
Cr. July 11, 2005).

225ee, e.g., Infante, 404 F.3d at 394-95.
23See supra note 17.

24See Mstretta v. United States, 488 U.S. 361, 363-67 (1989)
(discussing the justifications for the Guideline system.
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|l eft sonme discretion to the sentencing judge within a particul ar
range.

Li kewi se, sentences falling at the absolute mninmum of the
Cui del i nes provide the strongest support for the argunent that the
judge woul d have inposed a |esser sentence. Although we do not
hold that this fact alone will establish that the Booker error
af fected the defendant’s substantial rights, we do consider it be
hi ghly probative, when taken together with rel evant statenents by
the sentencing judge indicating disagreenent with the sentence
i nposed, that the Booker error did affect the defendant’s
substantial rights.

To clarify, we do not suggest that a defendant sentenced at
t he absol ute maxi num of the range provided by the Guidelines wll
never be able to show that his substantial rights were affected.
We agree with the Seventh Crcuit that a judge coul d consi der one
def endant a nore serious offender than another defendant and thus
sentence the forner to a higher sentence within the range, even
while considering the entire range to be too high. 2 Nor do we
suggest that every sentence i nposed at the absolute m ninumof the
range provided by the Guidelines will necessarily conpel reversal

by this Court. W only nmake explicit what our prior cases had done

2Prior to Booker, 18 U.S.C. § 3553(a)(4) required courts to consider
“the kinds of sentence and the sentencing range established for (A) the
applicabl e category of offense committed by the applicabl e category of
def endant as set forth in the guidelines.”

26See United States v. Pal adino, 401 F.3d 471, 482 (7th Gr. 2005).
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inplicitly—that 1is, examning the relationship between the
sentence i nposed and the range provided to the sentence judge under
t he percei ved mandat ory Cui delines.

Here, not only can Qutierrez not point to any evidence that
the judge woul d have inposed a | esser sentence under an advisory
system Qutierrez’'s sentence was Inposed at the maxinmum | eve
provided by the Cuidelines. Thus, we conclude that Qutierrez
cannot show that the judge’ s Booker error affected his substanti al
rights.

Accordingly, Qutierrez’s sentence i s AFFI RVED



