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Bef ore BARKSDALE, DeMOSS, and PRADO, Circuit Judges.
DeMOSS, Circuit Judge:

Plaintiff-Appellant Thyssen, Inc. (“Thyssen”) appeals both
from the district court’s order granting Defendant-Appellee
Nat i onal Union Fire I nsurance Co. of Louisiana s (“National Union”)
nmotion for involuntary dismssal and fromthe court’s judgnent in
favor of Defendant-Appellee Fenice Maritine Ltd. (“Fenice”). For
the foll owi ng reasons, we AFFI RM

BACKGROUND

Thi s case i nvol ves the carriage of 243 cold-rolled steel coils
(the “coils” or the “cargo”) aboard Fenice’'s vessel, the W
NOBI LI TY (the “NOBILITY”). Thyssen purchaded the coils for resale
to its custoner CP Louisiana. The NOBILITY left Ri o de Janeiro,
Brazil, in February 2001 and arrived in New Ol eans, Louisiana, in
April 2001. The cargo was carried wunder bills of [|ading
CPERNOLO5RI NOOO7 and CPERNOLO5RI NCOOS8.

Fenice tinme chartered! the vessel to dipper Bul k Shipping,

Ltd. and/or Bossclip, Ltd., which in turn voyage chartered? the

A time charter is a contract whereby a vessel is let to a
charterer for a stipulated period, in exchange for a remuneration
known as hire — a nonthly rate per ton deadwei ght or a daily rate.
The charterer is free to enploy the vessel as it thinks fit within
the terns as agreed, but the shipowner continues to manage his own
vessel through the master and crew who renmain his servants.

2A voyage charter is a contract under which the shi powner agrees
to carry an agreed quantity of cargo froma specified port or ports
to another port or ports for a renmuneration called freight, which
is calculated according to the quantity of cargo |oaded, or
sonetines at a | unpsum freight.



ship to CSC Cayman Ltd., the manufacturer of the coils. The voyage
charter was dated February 19, 2001, and was specifically
incorporated into the bills of lading. The terns of carriage for
Thyssen’s cargo were “Free In Qut Stowed.”® The NOBILITY carried
other cargo, including tin plates for discharge in New Ol eans on
behal f of another cargo shipper; the terns of carriage for the tin
plates were “Free In Stowed Liner Qut.”*

Pennant Shi pping (“Pennant”), Fenice’'s New Ol eans agent,
selected the Chalnette Slip as the NOBILITY' s di scharge wharf and
contacted Stafford & Stillwell Stevedoring, Inc. (“S & S") to
di scharge the cargo. Thyssen was notified of the discharge
|ocation and that S & S would perform the discharge; Thyssen
received a rate and terns quotation fromS & S, which it accept ed.
Shortly after the vessel arrived in New Ol eans on or about Apri
6, 2001, the cargo was exam ned while it was still stowed aboard
the NOBILITY. Condensation and rust scale were noted, and Thyssen
originally | odged a possi ble water damage claimw th the NOBI LITY.
During subsequent, followup surveys to examne the coils for
possi ble rust damage, all attending surveyors noted handling

damages due to the negligence of the discharging stevedore, S & S.

Free Qut” cargo is discharged at the risk and expense of the
cargo interests.

“Liner Qut” cargo is discharged at the risk and expense of the
vessel interests and thus is generally charged to shippers at a
hi gher rate.



CP Louisiana rejected the coils.

Thyssen filed suit in rem against the NOBILITY on April 9,
2001, in district court and sinultaneously noved to arrest the
vessel. The vessel was arrested and then rel eased pursuant to bond
filed by Fenice, which also filed a claim to the vessel and
undertook its defense. Fenice filed an answer on Decenber 5, 2001.

On January 8, 2002, Thyssen filed its first supplenental and
anended conplaint, adding S & S as an additional defendant. Fenice
filed a cross-claimagainst S & S on February 22, 2002. S &S
failed to respond to service, so the sunmobns and conpl aint were
reissued on July 3, 2002. S & S continued to fail to appear;
Thyssen noved for a default against S & S on August 29, 2002; and
the clerk entered the default on Septenber 5, 2002.

On May 29, 2003, Thyssen noved for a default judgnent agai nst
S &S The district court schedul ed Thyssen’s notion for default
judgnent against S & S for hearing on June 17, 2003. At the
hearing, Thyssen submtted testinony fromits surveyor, Stan Janak
(“Janak”), plus exhibits. S & S was not represented by counsel at
t he hearing. The court granted Thyssen’s notion and rendered a
default judgnent against S & S for damages in the anount of
$160, 696. 28.

| medi ately prior to the hearing, the parties deposed the
president of S & S, Tony Stafford (“Stafford”), and |earned the

identity of S & S s insurance broker, USI @ulf Coast, Inc. (“US



@l f”). Thyssen ultimately learned that S & S was insured by
Nat i onal Uni on under a conprehensive marine liability policy. The
i nsurance policy obligated S & S to provide National Union tinely
notice of any occurrences and clains against S & S that could
potentially be covered by the policy.

On June 26, 2003, Thyssen presented its damages claimto USI
@l f, which in turn faxed the claimto National Union on July 17,
2003. National Union advised that it intended to deny coverage
based on | ate notice. On August 19, 2003, Thyssen filed for |eave
to file its second supplenental and anended conplaint to nane
National Union as a defendant pursuant to the Louisiana Direct
Action Statute (“LDAS"), LA Rev. STAT. ANN. 8§ 22:655.%° The district
court continued the trial on August 29, 200S3.

National Union answered Thyssen’s original and anended
conpl aints on QOctober 28, 2003. Fenice filed a summary judgnent
nmotion on January 13, 2004, which Thyssen opposed; the notion was

reserved for trial on the nerits. National Union filed a summary

The LDAS provides, in relevant part:

The injured person or his or her survivors or heirs . . ., at
their option, shall have a right of direct action against the
insurer within the terns and limts of the policy; and, such
action may be brought against the insurer alone, or against
both the insured and insurer jointly and in solido, in the
parish in which the accident or injury occurred or in the
parish in which an action could be brought against either the
insured or the insurer under the general rules of venue
prescribed by Code of Civil Procedure Art. 42 only.

LA. Rev. STAT. ANN. 8§ 22:655(B)(1).
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j udgnent notion on February 9, 2004, which both Thyssen and Feni ce
opposed; this notion was denied. On March 2, 2004, Fenice filed a
motion to dismss its cross-claimagainst S & S with prejudice.

The case proceeded to bench trial on March 22-23, 2004. The
district court granted National Union’s notion for involuntary
dism ssal at the close of Thyssen’s case, finding that Nationa
Uni on was prejudiced by the late notice. Thyssen and Fenice filed
post-trial nenoranda on April 2, 2004. On April 23, 2004, the
district court ruled fromthe bench and di sm ssed Thyssen’s claim
agai nst Feni ce. The court concluded Fenice was exonerated from
responsibility for the damage under the Carriage of Goods by Sea
Act (“COGSA’), 46 U.S.C. 8 1300 et seq. Alternatively, the court
concluded even if the Harter Act, 46 U S.C. 8§ 190 et seq., applied,
Feni ce was exonerated. Thyssen tinely appeal ed, and the appeal s
wer e consol i dat ed.

DI SCUSSI ON

The district court’s factual findings are subject to review
for clear error. Folger Coffee Co. v. Aivebank, 201 F. 3d 632, 635
(5th Gr. 2000); Sabah Shipyard Sdn. Bhd. v. MV HARBEL TAPPER, 178
F.3d 400, 404 (5th Cr. 1999). “In admralty cases tried by the
district court without a jury, we reviewthe district court’s | egal
concl usi ons de novo.” Sabah Shipyard, 178 F.3d at 404.

Whet her the district court erred in granting National Union’s
nmotion for involuntary dism ssal.



In West v. Monroe Bakery, Inc., 46 So. 2d 122 (La. 1950), the
Loui si ana Suprene Court held that where an injured third person is
not at fault, he does not |lose his right or cause of action under
the LDAS where the insured breached a notice provision in the
policy with its insurer. 1d. at 129-130. The West court stated,
after explaining the difficulties often faced by injured third
parties, which rarely have knowl edge of the insurer of the
negligent party, in providing notice to the insurer: “It is not
desirable that [the third party] shoul d be di vested of such acti on,
and that result should not obtain except in a very clear case.
This is not such a case.” 1d. at 130 (enphasi s added). “The West
court did not address this issue, but it did by inplication
recognize that if the insurer showed prejudice to an adequate
level, it could escape liability.” Auster QI & Gas, Inc. wv.
Stream 891 F.2d 570, 579 (5th Cr. 1990).

In Pomares v. Kansas City Southern Railway Co., 474 So. 2d 976
(La. . App. 1985), the Fifth Grcuit Court of Appeal of Louisiana
relied on West to reject the insurer’s argunent that it could
escape liability to a third party under the LDAS because it did not
receive notice of the suit until the third party attenpted to
execute the judgnent by garni shnent agai nst the policy. 474 So. 2d
at 978. The Pomares court held that “the jurisprudence dealing
Wi th such notice provisions establishes that an insurer nay not

raise the nonprejudicial failure of the insured to give proper



notice of suit as a defense to valid clains by a third party.” 1d.
(citing, anongst others, West) (enphasis added). Because the
i nsurer “neither alleged nor show ed] any prejudice resultingtoit
by the | ack of notice,” the Pomares court found the insurer could
not deny coverage based on late notice. Id. The court noted in
particul ar that the insured “was represented by counsel during the
tort suit” brought by the injured third party. Id.

This Court has interpreted Louisiana lawon late notice in the
context of the LDAS, “as presented in both Pomares and West,” to
mean that “the insurer can defend successfully against the third
party only if it can denonstrate prejudice from the insured’ s
failure to conply with the policies’ notice provisions.” Auster
Gl, 891 F.2d at 579 (enphasis added). W restated this standard
in Jackson v. Transportation Leasing Co., 893 F.2d 794 (5th Cr.
1990) (per curianm

[ Where through the Louisiana Direct Action statute, La.

Rev. Stat. Ann. 22:655, an injured third party directly

sues the insurer, the third party does not | ose his cause

of action due to the insured's breach of the notice

provisions of the policy. The insurer can defend

successfully against the third party only if it can
denonstrate prejudice from the insured’'s failure to
conply with the policy’s notice provisions.

ld. at 795-96 (citing Auster GI, 891 F.2d at 576, Wst and

Pormar es) (enphasis added).® |In Auster Ol, we noted that “denial

8l n Jackson, we held the insurer only needed to show | ate notice
and not prejudice to defeat the insureds’ claimbecause it was the
i nsureds thenselves, not a third party, which provided untinely
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of the opportunity to litigate is obviously prejudicial to sone
extent and in certain cases nmay constitute prejudice as a nmatter of
[aw.” 891 F.2d at 579. However, this Court determ ned in Auster
Ol that the district court erred in granting the insurer summary
j udgnent based on | ack of notice without requiring the insurer to
prove sufficient prejudice to defeat the third party’s LDAS claim
| d. (remandi ng where genui ne fact issues regarding prejudice were
raised). There, evidence was presented that the insurer woul d not
have defended the insured even if it had been tinely notified and
woul d have denied coverage. Id. Also, the insured was otherw se
“represented fully and effectively at trial.” Id. Moreover, the
damages portion of the underlying suit had been remanded and had
“yet to be tried.” Id.

The rel evant provisions in S & S s policy with National Union
regarding S & S s obligations to provide National Union with tinely
noti ce of occurrences and clains under the policy state:

9. NOTI CE OF OCCURRENCE

Whenever the Assured has information from which the
Assured may reasonably conclude that an occurrence
covered hereunder involved injuries or damages which in
the event that the Assured should be held liable, is
likely to involve this Policy, notice shall be sent to:

notice and then sued their insurer for coverage of the damages
against them in the wunderlying suit. 893 F.2d at 795-96
(discussing Auster G l’s reconciliation of Louisiana |ate notice
law — conparing the line of cases where the insured sued its
insurer, not requiring prejudice to defeat the insured’ s claim
wth the line of cases where an injured third party sued the
insurer, requiring prejudice to defeat the direct action clainm.

9



USI @ulf Coast, Inc.
[ mai | i ng addr ess]

as soon as practicable, provided, however, that failure
to notify the above firmof any occurrence which at the
time of its happening did not appear to involve this
Policy, but which, at a later date, would appear to give
rise to clainms hereunder, shall not prejudice such
cl ai ns.

15. REPORTING OF CLAIMS: In the event of an occurrence
W th respect to which insurances are afforded under this
Policy, witten notice containing particulars sufficient
to identify the Assured and al so reasonably obtai nabl e
information wth respect to the tinme, place and
ci rcunstances thereof, and the names and addresses of
avai |l abl e wi t nesses, shall be given by or for the Assured
to this Conpany as soon as practicable.

Thyssen first argues the district court erred by agreeing with
Nati onal Union that the rendering of the default judgnent against
S & S constituted ipso facto prejudice to National Union. Thyssen
mai ntains that entry of a default judgnment al one does not create
prej udi ce. See Jackson, 893 F.2d at 795 (adopting Ponares).
Thyssen also contends that National Union could not have been
prejudiced inits defense of a claimwhere S & S s own agent agreed
that there was no avail abl e defense. Thyssen enphasizes that S &
S was represented by its own surveyor, the firm Martin Otoway,
during the damage surveys; Mrtin Otaway surm sed the danage
occurred precisely as had Thyssen’s surveyor, as a result of S &S
usi ng i nproper equi pnent to handle the coils.

Next, Thyssen argues that occurrence policies in particular

function to attach coverage and vest the injured third party with

10



rights against the insurer at the tinme of the tort, as evi denced by
the LDAS and Louisiana’s strong public policy in favor of
protecting injured third parties. Thyssen contends the insured’ s
dilatory failure to conply with notice provisions in the policy
cannot defeat the third party’s rights under the LDAS “except in a
very clear case” because the injured party often does not have
know edge of the insurer’s identity and thus cannot give notice on
its own. See West, 46 So. 2d at 129-30; see also Auster QI, 891
F.2d at 579.

Thyssen stresses National Union was not prejudi ced because the
time for appealing the default judgnent had not run before notice
was given, even though USI Qulf waited three weeks to forward the
claim Moreover, Thyssen contends National Union could have rai sed
a Rule 60(b) notion to set aside the default judgnent for good
cause shown; Thyssen argues if any prejudice was suffered, it was
a result of National Union’s own inaction. Thyssen thus maintains
Nati onal Union did not neet its burden to show a “very cl ear case”
of adequate prejudice on the instant facts.

Nat i onal Union asserts the district court was correct to find
prejudice due to late notice. First, National Union reiterates
that there is no dispute that S & S breached its policy obligations
to provide tinely notice of Thyssen’s claim and that neither
Nati onal Union nor USI Gulf received any notice of the occurrence,

much | ess the suit, prior to the entry of default judgnent agai nst
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S &S

National Union submts that the rendering of a default
judgnent alone will support a finding of prejudice. See Elrod v.
P.J. St. Pierre Marine, Inc., 663 So. 2d 859, 864 (La. C. App
1995)7; Hallman v. Marquette Cas. Co., 149 So. 2d 131, 135 (La. C
App. 1963).8 Regardless if such rendering shows ipso facto
prejudi ce, National Union argues it proved prejudice in fact and
relies onits original trial argunents: “The default judgnent, no
counsel, the mtigation factor, the reduction [in danages], all add
up to prejudice.”

National Union maintains |late notice of the claimdeprived it

I'n Elrod, the third party plaintiff did not bring suit against
the insurer pursuant to the LDAS, but instead attenpted to enforce
the default judgnment against the insured by filing a petition to
make the judgnent executory and for garni shnment. 663 So. 2d at
861. However, the Elrod court, relying on Pomares and West, stated
that “[t]he injured party’'s right to recover in both instance[s]
may be defeated if the insurer can denonstrate prejudice fromthe
insured’s failure to conply with the policies’ notice provisions.”
663 So. 2d at 863.

8'n Auster G|, this Court rejected the conclusion in Hall nman,
that the insurer was not required to denonstrate prejudice to
escape liability in an LDAS action, as contrary to the result in
Pomares, which relied on West. 891 F.2d at 577. The Fifth Grcuit
Court of Appeal of Louisiana in Elrod also discounted the rule in
Hal | man as contrary to that in Pomares and West. 663 So. 2d at
863-64. But the Elrod court explained that “the result in Hall man
is consistent” with the requirenent to show prejudice fromlate
noti ce because the Hallman court “noted the extrene prejudice to
the insurer caused by the insured’ s failure to conply with the
policy notice provisions, allowng a default judgnent to be
obt ai ned by the plaintiff against the insured w thout know edge of
the insurer and an opportunity to furnish a defense to the claim”
ld. at 864 n.1.

12



of the opportunities to pronptly investigate the claim to appoint
counsel to represent S & S s interests, and to present any defense
to Thyssen’s claim National Union also disputes any contention
that because S & S was represented by Martin Otaway, which
conceded liability, National Union |acks any defense. Nat i onal
Uni on notes Pennant, Fenice’'s New O| eans agent, retained Martin
O taway; and once a damage claimis nade, the charterer and the
di schargi ng stevedore have conflicting interests.

National Union next argues there is substantial evidence
supporting the district court’s finding that its judgnent anount
“woul d have been sonewhat, if not greatly, different than it is as
a default judgnent.” National Union challenges the nethod used to
determ ne t he anount of danmaged coils at the default hearing as not
equitable, in that Thyssen’s danage clai mwas prem sed on 100% of
damaged coils (all 243) instead of the estimted 80% of cargo found
to be danmaged (194 coils) based on representative sanple surveys:
a difference in danages of alnost $22, 000. Nat i onal Union al so
mai ntains certain of the transportation fees, surveyor’s fees, and
storage charges were inproperly deened to be a result of the
sust ai ned damage and woul d i nstead have been incurred even in the
absence of any damage by S & S.

In addition, National Union attenpts to shift sonme of the
bl ame for the damage fromS & S, noting that two prel oadi ng surveys
i ndi cated several of the outer covers of the coils were already
bent and cri nped. Nati onal Union also enphasizes Thyssen's

13



persistent clainms of rust danage prior to entry of the default
j udgnment . Moreover, National Union contends Thyssen failed to
mtigate any handling damages by S & S by not stopping the
di scharge operati ons when Thyssen was i nforned the coils were being
damaged, and then by subsequently allowing S & Sto |load the coils
onto trucks for transfer to the inspection site.

Finally, National Union asserts Thyssen has no basis for the
proposition that an insurer is required to appeal or exhaust any
procedural renedy as to a default judgnent against its insured
before asserting |late notice.

In response, Thyssen maintains that the anount of damages in
the default judgnent is correct; but even if it is not, this Court
can cure any prejudice by reversing the district court’s di sm ssal
and either reduce the award | evel or remand for further proceedi ngs
to establish the proper anount of danmages.

Under Louisiana law, the insurer nust neke a show ng of
adequate prejudice to defeat an action by a third party under the
LDAS. See Auster QOI, 891 F.2d at 579 (“[I]f the insurer showed
prejudice to an adequate level, it could escape liability.”).
Thus, the question here is whether the district court erred in
granting National Union’s notion for involuntary di sm ssal based on
its finding that National Union showed adequate prejudi ce to defeat
Thyssen’s clai munder the LDAS. Prejudice due to late notice is a

factual finding subject to clear error review See Elevating
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Boats, Inc. v. @Gulf Coast Marine, Inc., 766 F.2d 195, 199 (5th Gr
1985)°% see also Auster QOI, 891 F.2d at 579 (finding genuine
factual issue existed as to prejudice fromlate notice).

No case has required procedural exhaustion by an insurer, such
as appealing the default judgnent or seeking to have it set aside,
before a showi ng of prejudice can be nade. O course, this m ght
weigh in favor of lack of prejudice. In contrast, entry of a
default judgnent is a strong starting basis for a claim of
prej udi ce. See Elrod, 663 So. 2d at 864 (noting “it would be
difficult to conceive of greater prejudice . . . than a demand for
paynment of a default judgnment of which a defendant is totally
ignorant”) (quoting Hallmn, 149 So. 2d at 135). The insurer’s
| oss of opportunity to litigate the action weighs in favor of
finding prejudice. See Auster G|, 891 F. 2d at 579 (noti ng “deni al
of the opportunity to litigate is obviously prejudicial to sone
extent”); Elrod, 663 So. 2d at 864 (finding sufficient prejudice
where insurer did not have the opportunity to appear in the case
and present a defense, which it woul d have done, had it known about
the suit). The lack of representation by counsel of the insured
def endant during the underlying suit weighs in favor of prejudice.
See Auster G I, 891 F.2d at 579 (finding fact issues on prejudice

where insured was “fully and effectively” represented by counsel

°l'n El evating Boats, the insureds thenselves — not a third party
under the LDAS — brought suit. 766 F.2d at 196-97.
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during 42 U S.C. 8 1983 trial); Elrod, 663 So. 2d at 863 (noting
the Pomares court “focused on the fact that the insured had been
represented at trial by able counsel as evidence negating the
exi stence of prejudice to the insurer”); Pomares, 474 So. 2d at 978
(finding | ack of prejudi ce where insured was represented by counsel
during tort suit). |If damages have been tried and found, this al so
wei ghs in favor of prejudice. See Auster QI, 891 F.2d at 579
(finding fact issues on prejudice where question of danmages
remai ned open).

The district court relied on the followng orally given
reasons to find that National Union net its burden of show ng

adequate prejudice due to |late notice:

Wth regard to the National Union notion, | think the
facts which are subject to stipulation with regard to
notice. . . alongwth the recorditself and | think our

di scussion here with regard to at what point the
plaintiff could have discerned the nane of the broker,
whi ch was known to M. Stafford, at what point could the
plaintiff have finally secured M. Stafford s presence at
a deposition concerns ne. Such that the information
coul d have been available to the plaintiff earlier inthe
litigation. The default judgnent, too, is problematic,
based upon what | heard in the past day and a half. |
think there is no doubt the stevedore, S&S Stevedores,
surely bore sone responsibility, if not the magjority of
the responsibility, for the damages that plaintiff
clains, but nonetheless, looking at the facts of this

case in light of the Jackson . . . case . . . and the
other Fifth Crcuit [Court of Appeal of Louisiana] cases
such as Elrod, . . . . | don't think | can cone to any

ot her concl usi ons but that National Union was prejudiced
to the extent that it could have provided a defense to
S&S St evedores. And as | indicated earlier, that the
judgnent, as it exists today, against S&S Stevedores,
woul d have been sonmewhat, if not greatly, different than
it is as a default judgnent.

16



To the extent the district court placed part of the fault for the
| ate notice on Thyssen, we give little credit to that as a reason
in light of the strong Louisiana public policy in favor of direct
actions by an injured third party. See West, 46 So. 2d at 129-30.

However, several other factors weigh in favor of prejudice.
Nat i onal Uni on nmakes persuasive argunents that it would have, with
proper notice of the claim chall enged when sone of the coil danage
occurred (prel oadi ng and/ or onboard versus di scharge); whether the
damage was entirely caused by S & S; and the nethod by which
damages were cal cul at ed. Moreover, National Union nakes cogent
argunents that S & S was neither adequately represented by Martin
O taway nor represented at all by counsel at the default judgnent
hearing, and that Thyssen had the ability to but did not mtigate
sone of the danmage. There was no evidence that National Union
woul d have refused to defend or denied coverage to S & S under the
policy. Also, the default judgnent addressed the i ssue of damages.
Thus, we conclude that the district court did not commt clear
error in finding National Union’s situation reached the |evel of
adequat e prej udice.

Whet her the district court erred in dismssing Thyssen's in rem
cl ai magai nst the NOBILITY and agai nst Fenice as vessel owner.

The district court entered the foll ow ng factual findings and
conclusions of |law before it dism ssed Thyssen’s case agai nst the
NOBI LI TY. The court found the bills of lading specifically

incorporated all terns and provisions of the charter party, such
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that the coils constituted private, not comon carriage. Thus, the
court determned the Harter Act did not apply.?® The court
concluded that even if the Harter Act were to apply, 8 192 absol ved
the vessel, her owners, agents, and charterers “for loss resulting
fromany act or om ssion of the shipper or owner of the goods, his
agent or representative,” 46 U S. C. 8§ 192, because the damage to
the coils resulted fromthe negligence of Thyssen's agent, S & S.
The court found that Thyssen negotiated with S & S and entered into
a contract with it to discharge the cargo.

Moreover, the district court found that while COGSA did not
apply of its own force, the C ause Paranobunt contained in rider
cl ause 28 of the incorporated voyage charter made COGSA applicabl e
to this cargo. Subsection 1304(2)(i) of COGSA provides imunity
for the carrier and ship for an “[a]ct or om ssion of the shipper
or owner of the goods, his agent or representative”; and subsection
1304(2)(qg) provides imunity where the carrier can show “[a]ny
ot her cause arising without the actual fault and privity of the
carrier and without the fault or neglect of the agents or servants
of the carrier.” 46 U S.C. 8§ 1304(2)(i) and (q). Thus, the court
determned that the vessel was entitled to exoneration for the

damage to the coils.

The Harter Act makes it unlawful for a bill of lading to
contain | anguage relieving the vessel fromliability “for |oss or
damage arising from negligence, fault, or failure in proper
| oadi ng, stowage, custody, care, or proper delivery” of the cargo.
46 U.S.C. § 190.

18



The district court noted that whether the Harter Act or COGSA
applied, both acts were intended to prevent the carrier frombeing
exonerated from the carrier’s owmn fault, or the fault of the
carrier’s agents or enpl oyees. However, the acts never intended to
shift the responsibility to a carrier for the negligence of an
agent, enpl oyee, or contractor of the cargo owner. Al so, the court
noted that while the Harter Act inposes obligations on the carrier
until delivery of the cargo, delivery can be “actual” or
“constructive.” Here, the court found actual delivery occurred
when Thyssen’s agent S & S obtai ned possession of the cargo. The
court concluded any negligence occurred sone distance from the
vessel during handling by the stevedore hired and paid by Thyssen,
w t hout any invol venent of the vessel, her agents, or enployees.

First, Thyssen argues that the district court erred by
applying COGSA after the discharge of the coils, such that the
NOBILITY was exonerated from liability by virtue of COGSA
subsections (i) and (q). Thyssen insists that although COGSA
suppl anted certain parts of the Harter Act, it did not repeal it.
Because COGSA applies to “contracts of carriage,” which include
“any bill of lading or any simlar docunent as aforesaid issued
under or pursuant to a charter party,” 46 U S.C. 8 1301(b), Thyssen
argues COGSA applied before discharge, but the Harter Act applied
after. Thus, because t he damage occurred post-di scharge and before
delivery, Thyssen maintains the Harter Act controls.

Under the Harter Act, Thyssen contends the properly Iliable
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party is the common carrier, subject to any proven defenses such as
acts of God, war, or public eneny. See Liverpool & G W Steam Co.
v. Phenix Ins. Co., 129 U S. 397, 437 (1889).!'! Thyssen stresses
the district court’s failure to apply the Harter Act stens fromits
error in determning this was a case of private, not common,
carriage. Because the NOBILITY carried cargo for various shi ppers,

Thyssen contends this neans it held itself “out to the genera
public as engaged in the business of marine transport for
conpensation,” 1 THOwS J. SCHOEMBAUM, ADM RALTY AND MARITIME LAW 8§ 10- 3,
at 587 (4th ed. 2004) (citations omtted). Thyssen insists
mul ti pl e shipping defeats any indication of private carriage that
a bill of lading incorporating the terns of the voyage charter may
connot e.

Thus, according to Thyssen, under the Harter Act, the vessel
could not delegate its duty to nmke proper delivery. Thyssen
argues this duty required the carrier to place the cargo upon a fit
and proper wharf at the port of destination; segregate it by bill
of lading; put it in a place of rest (here, the Chalnette
war ehouse) accessible to the consignee; and afford the consi gnee a
reasonabl e opportunity to retrieve it. See F.J. Wil ker, Ltd. v.

Mot or Vessel LEMONCORE, 561 F.2d 1138, 1142 (5th CGr. 1977).

Thyssen contends the l|ack of enclosed storage and inproper

IWe note this case was decided before the Harter Act was passed
in 1893.
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forklifts at the Chalnmette Slip rendered the wharf unfit and nade
the damage virtually inevitable.

Moreover, Thyssen maintains the district court erred in
finding that even if the Harter Act applied, the carriers would
still not have liability because S & S was Thyssen’ s agent and t hus
the loss resulted froman act of the owner of the goods. That is,
the act of shipper defense under § 192 of the Harter Act negated
the vessel’s liability. Thyssen points to what it characterizes as
overwhel m ng and uncontradi cted evidence that the carrier chose S
& S and the Chalnette Slip and (because the “Liner Qut” cargo
outwei ghed the “Free Qut” cargo) controlled and directed the
di scharge. Thyssen asserts it is not enough that it paid S & S
this did not relieve the carrier of its duty to nmake proper
delivery. See Caterpillar Overseas, S.A v. S S Expeditor, 318
F.2d 720, 723 (2d G r. 1963) (noting that cost allocation does not
affect the duty of proper delivery). Thus, Thyssen argues S & S
was the carrier’s, not its, agent. Thyssen insists only where a
carrier suffers a breakdown of | aw and order that prevents it from
fulfilling its duty to nake proper delivery can it be exonerated.
See, e.g., Tapco Nigeria, Ltd. v. MV WESTWND, 702 F.2d 1252
1259-60 (5th Gir. 1983).

In response, Fenice argues the district court correctly
concluded that this carriage, pursuant to bills of lading clearly

incorporating charter parties and thereby COGSA, was private,
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meki ng the Harter Act inapplicable. See, e.g., Kerr-MGee Corp. V.
Law, 479 F.2d 61, 64 (4th Cr. 1973); In re MARI NE SULPHUR QUEEN
460 F. 2d 89, 102-03 (2d G r. 1972). Fenice contends this can be no
surprise to the huge congl onerate Thyssen, which was aware that the
coils would ship on a vessel subject to charter parties and would
be carried on a “Free Qut” basis. Fenice maintains the Harter Act
only applies to the context in which it was passed in 1893 — where
| arge vessels provided common shipping for small, individual
shi ppers which had no bargaining power and little ability to
negotiate private carriage of their goods pursuant to charter
parties.

Next, Fenice contends the district court correctly found that
the discharge of the coils was effected by S & S, which stevedore
was sel ected, paid, and controll ed by Thyssen, thus exonerating the
vessel from responsibility under 8 192 of the Harter Act and/or
under COGSA subsections (i) and (q). Fenice chall enges Thyssen’s
argunent that it was forced to agree to use S & S. Fenice points
to the cross-exam nation of Thyssen’s logistics director, Sinon
Golding (“Golding”), who admtted Thyssen had the obligation to
di scharge the coils because they were “Free Qut.” Colding also
stated nothing in witing took away Thyssen’s ability to choose its
own stevedore, and Thyssen never asked to use its own chosen
st evedore. Thyssen accepted the quote from S & S; and Gol di ng

stated that if Thyssen had used a different stevedore, the price
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i kely would have been “nore costly.” Moreover, other testinony
indicated that S & S did not have an exclusive | ease at Chal nette
Slip, neaning a different stevedore could have been sel ected, and
that frequently nultiple stevedores can discharge cargo from one
vessel w thout any problem Al so, Janak confirnmed only Thyssen had
the right to suspend the di scharge operations.

Feni ce argues even if the Harter Act were to apply, the damage
here was indisputably caused by Thyssen’s own agent, S & S; and 8§
192 specifically exenpts the carrier fromsuch liability. Fenice
insists that to rule otherwise wuld allow a cargo interest to
recover for damages caused by its own agent or enployee. Fenice
agrees with Thyssen's characterization of the proposition in
Caterpillar Overseas that the duty of proper delivery is not
affected by the allocation of costs between the carrier and the
shi pper. See 318 F.2d at 724 (placing liability on carrier for
damage effected by its chosen lighter under its control where
shi pper paid for lighterage). However, Fenice argues that here the
cargo damage occurred as a result of mshandling by a shipper-
controll ed stevedore after discharge from the vessel, when the
cargo was far renoved from and beyond Fenice s control

Next, Fenice maintains that COGSA, incorporated in rider
clause 28 of the voyage charter here, also exonerates the vessel
under 8 1304(2)(i) and (q). Fenice relies on caselaw also cited by

the district court — Tubacex, Inc. v. MV R SAN, 45 F. 3d 951, 956
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(5th Gr. 1995), and Sigri Carbon Corp. v. Lykes Brothers Steanship
Co., Inc., 655 F. Supp. 1435, 1437-38 (WD. Ky. 1987) — for the
proposition that for “Free In” and “Free Qut” cargo, the vesse
carries no liability for cargo damage that is caused by a stevedore
controll ed by the shipper.

Finally, Fenice responds to Thyssen’s contention that the
district court erred in finding actual delivery of the coils under
the Harter Act occurred when S & S took possession. Fenice agrees
that the Harter Act extends not just to discharge, but also to
delivery; however, Fenice contends that delivery and di scharge can
occur simultaneously when the goods are di scharged i nto t he cust ody
of the shipper or its agent. S & Sreceived the coils on behalf of
its principal Thyssen — thus, according to Fenice, actual delivery
occurred at that tine. See Farrell Lines Inc. v. Hi ghlands Ins.
Co., 696 F.2d 28, 30 (2d Cr. 1982). Feni ce also argues that
constructive delivery under the Harter Act, the only theory
requiring a fit wharf, was also acconplished here before damage
occurred. Thyssen was aware of the arrival of the coils and had
its surveyor neet the vessel before discharge occurred. Thyssen’s
own stevedore discharged and segregated its coils, and the coils
were placed on a wharf that did not crunble or drop the cargo into
the water. Fenice notes only negligent stevedoring caused the
damage, not any unfit condition of the wharf or because the coils

were not imediately placed into a warehouse. Fenice points to
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testi nony supporting the theory that conpetent stevedores shoul d be
able to nove coils nmultiple tinmes w thout damagi ng them

First, we find the district court did not err in its
determ nation that the NOBILITY was engaged in private carriage of
the coils. As one admralty treatise expl ains:

The law of private carriage, now primarily charter

parties, . . . is still governed by the principle of

freedom of contract. Neverthel ess, even in private

carriage the parties may agree that the statute wl

govern their rights and duties. This is typically done

by incorporating COGSA into a charter party by a C ause

Par anount .
1 ScHoEMBAUM, ADM RALTY AND MARITIME LAW 8 10-3, at 589 (citations
omtted). Thyssen’s cargo was being carried subject to a voyage
charter, which incorporated COGSA by a C ause Paranount. Thus,
COGSA, not the Harter Act, applied. See Marine Sul phur Queen, 460
F.2d at 102-03 (explaining the Harter Act does not apply to private
carriage and charter party nust specifically incorporate COGSA for
it to apply).

Next, we consider whether the district court erred in finding
S & S was Thyssen’s agent, not Fenice’'s, such that the virtually
i dentical exoneration provisions under either the Harter Act or
COGSA applied to shift liability to Thyssen. Under Caterpillar
Overseas, Tubacex, and Sigri, the main inquiry to determne
liability is which party controlled the negligent stevedore that

caused t he danmage.

As the coils were subject to “Free Qut,” the presunption is
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that Thyssen woul d determ ne the nethod and purveyor of discharge.
Al t hough Thyssen persistently alleges that it was powerless to
choose the stevedore and the carrier had ultimate control, the
testinony cited by Fenice belies this: there was no contract
provision stating Thyssen could not choose its stevedore, and
Thyssen’s own surveyor stated Thyssen was the only entity which
could have ordered S & Sto stop the discharge. Finally, we agree
wth the district court that actual delivery of the coils here
occurred when S & S commenced the discharge process, such that
Feni ce was no longer in control of the cargo. See Farrell Lines,
696 F.2d at 30 (determ ning when control is relinquished and risk
passes to constitute tinme of delivery). Thus, the district court
did not err inits determnation that S & S was acting as Thyssen’s
agent, not Fenice's, when the damage to the coils occurred.
CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing and argunents, for the reasons set
forth above, we AFFI RMthe district court’s order granting National
Union’s notion for involuntary dismssal and the court’s judgnment
in favor of Fenice.

AFF| RMED.
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