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DeMOSS, Circuit Judge:

Def endant - Appel l ant in this seal ed case (“Appellant”) appeal s
the district court’s order that his former counsel (*Forner
Counsel ”) conmply with a grand jury subpoena and the court’s order
denying Appellant’s notion to quash that subpoena.!? For the
foll ow ng reasons, we VACATE the court’s orders, GRANT Appellant’s
nmotion to quash the grand jury subpoena, and REMAND.

BACKGROUND

On April 10, 2003, the police arrested Appellant after they
conducted a search of the house where he resided wth his
girlfriend (“Wtness”) and her mnor child. The police acted on a

conplaint that drug trafficking was occurring at Wtness’ s house.

!Because this appeal involves stayed proceedings before a
grand jury and the briefs and record on appeal are under seal, we
enpl oy pseudonyns.



Wth Wtness's permssion to search her house, the police
di scovered, on an upper closet shelf, a |oaded pistol, a |oaded
pistol <clip, a bag of marijuana, noney, and other drug
paraphernalia. Wtness told police she had no i dea how t he pi stol
got into her house. The police did not arrest Wtness due to her
surprise at the discovery. While the police were still at her
house, Wtness called Appellant and asked himto conme hone. Wen
Appel lant arrived, he told the police that the pistol and the
marijuana were his; and the police placed him under arrest

Shortly after Appellant’s arrest, Wtness provided a sworn,
witten statenent to an ATF Agent in which she declared that she
did not know how the pistol got into her house and that she was
shocked to see the pistol and the marijuana. About a nonth |ater,
Wtness testified before a federal grand jury for the Mddle
District of Louisiana that her statenent to the ATF Agent was true
and correct. On May 28, 2003, the grand jury returned a four-count
i ndi ctment agai nst Appellant for possession of a firearm by a
convicted fel on, possession of afirearmwith an obliterated seri al
nunber, possession with intent to distribute marijuana, and using
or carrying a firearmduring and in relation to a drug trafficking
crinme.

On June 10, 2003, the district court appoi nted Fornmer Counsel

to represent Appellant.? On March 12, 2004, shortly prior to his

2For mer Counsel never represented Wtness.
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scheduled trial date, Appellant inforned the district court by a
filed letter that Fornmer Counsel refused to present his defense in
a manner which Appellant approved. Appel  ant denied that the
firearm belonged to him asserted that Fornmer Counsel would not
allow himto defend hinsel f, and stated that Fornmer Counsel refused
to allowthe owner of the firearmto cone forward. That sane day,
For mer Counsel noved to wi t hdraw. On March 16, 2004, the district
court granted Fornmer Counsel’s notion to withdraw. The court then
appoi nted the Federal Public Defender to represent Appellant.

Shortly thereafter, the district court received an affidavit
dated March 15, 2004, in which Wtness swore she |ied when she told
the police that the pistol did not belong to her. In the
affidavit, Wtness explained that she |ied because she feared she
would | ose custody of her mnor child. Wtness's affidavit
initiated an investigation to determ ne whether Appellant and
Wtness engaged in a conspiracy to violate the |awor violated the
|aw by obstructing justice, conmtting perjury, or suborning
perjury. In md-April 2004, Wtness was inforned of the
i nvesti gati on.

On April 26, 2004, the governnent issued to Forner Counsel a
grand jury subpoena for My 19, 2004, seeking his testinony and
“Ia]l'l witten statenents of [Appellant and Wtness] and all notes,
records, and recordings of interviews of [Appellant and Wtness].”
Former Counsel refused to appear before the grand jury unless he
was ordered to do so by the court; he alleged that the information
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sought was protected by the attorney-client and work product
privileges.?

On April 27, 2004, Wtness, after being advised of her rights
and waiving them informed the Assistant United States Attorney
(“AUSA”) that the contents of her March 15, 2004, affidavit were
fal se. Wtness stated that initially, when she nmet with Forner
Counsel , she told himthat the firearmand the contraband found at
her house did not belong to her and that she was unaware of their
presence. Wtness admtted after she had several conversations
wth Appellant, it was agreed she would execute an affidavit in
which she would change her story and state that the firearm
bel onged to her. Wtness expl ai ned Appel | ant and she had di scussed
the potential sentence that each woul d face. Wtness admtted that
she had di scussed with Forner Counsel the ram fications of changi ng
her story to clai mownership of the firearm Wtness admtted that
she asked Forner Counsel about the penalty for commtting perjury
and of the potential sentence Appellant could receive if he were
convicted of the firearmcharge. Wtness admtted that, after she

| earned of the grand jury investigation which had been initiated by

3Al t hough no attorney-client privilege exists between Wt ness
and Forner Counsel, and Appell ant thus cannot assert the attorney-
client privilege to protect Wtness’'s comruni cations wth Forner
Counsel, the work product privilege covers docunents resulting from
comuni cations between the attorney and a third party that relate
totrial or litigation strategy. See FEDR Qv. P. 26(b)(3); Inre
Grand Jury Proceedings, 43 F.3d 966, 972 (5th Gr. 1994) (“[T]he
wor k product privilege belongs to both the client and the attorney,
ei ther one of whom nmay assert it.”).
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her March 15, 2004, affidavit, she refused to |lie about the
firearm

On April 28, 2004, the governnent filed an ex parte notion
requesting that the district court conpel Former Counsel to conply
wth the grand jury subpoena. The governnent expl ained that the
grand jury was i nvestigating whet her Appel |l ant and Wt ness vi ol ated
the Iaw and whether they sought the assistance and advice from
Fornmer Counsel to do so. The governnent alleged that the crine-
fraud exception to the attorney-client and work product privileges
justified an order for Fornmer Counsel to conply with the grand jury
subpoena.

The governnent supported its notion to conpel wth an
affidavit prepared by an AUSA The AUSA swore that the facts
provi ded a strong basis for the district court to find Wtness had
commtted perjury and Appellant had ai ded and abetted the crine.
The AUSA al so swore that the facts indicated Fornmer Counsel had
refused to participate in Appellant’s attenpt to solicit perjured
testinony and to perpetuate a fraud upon the court. The governnent
al so submtted as exhibits: Wtness' s initial affidavit before the
ATF Agent, a transcript of Wtness' s testinony before the grand
jury, Appellant’s letter requesting new counsel, Wtness' s second
affidavit, Wtness's waiver before the AUSA, and the subpoena
issued to Wtness to appear before the grand jury a second tine.

Based on the AUSA's affidavit, the district court, in |anguage



tracking the grand jury subpoena, ordered Forner Counsel to appear
wth all witten statenents and recordings from Appellant and
Wtness for an in canera exam nation in chanbers.

Prior to Former Counsel’s in canera exam nation, the AUSA
filed a supplenental affidavit. There, the AUSA swore W tness
admtted to the grand jury that her original statenents to the ATF
Agent and the grand jury denying ownership of the firearmwere true
and correct; that her March 15, 2004, affidavit was fal se; and t hat
Wtness and Appellant agreed Wtness would lie by stating the
pi stol belonged to her, in an effort to help Appellant.

The district court exam ned the AUSA' s affidavits and exhibits
and conducted an in canera exam nation with Fornmer Counsel. The
court found the governnent net its prima facie case by show ng
that, during Fornmer Counsel’s representation of Appellant,
Appel lant and Wtness were commtting or intending to conmt a
crime or fraud and that Appellant’s and Wtness’s conmmuni cations
with Former Counsel were in furtherance of that crinme or fraud.
The district court concluded the crine-fraud exception applied and
ordered, in language tracking the grand jury subpoena, Forner
Counsel to conply with the subpoena. The court additionally
ordered that Fornmer Counsel should not assert the attorney-client
or work product privilege as grounds for refusing to conply with
t he subpoena.

Appel I ant noved t o quash Forner Counsel’s grand jury subpoena.



Appel | ant argued that Fornmer Counsel’s testinony, the docunents,
and the other itens sought by the governnent were protected from
disclosure by the attorney-client, work product, and Fifth
Amendnent privil eges and were not subject to disclosure under the
crime-fraud exception. Appel l ant asserted that his letter
regardi ng Former Counsel’ s ineffective representation and Wtness’s
i nconsi stent statenents were not sufficient to establish the crine-
fraud exception applied. Appel l ant also argued that Forner
Counsel ’s grand jury subpoena was overly broad; Appell ant di sagreed
that all his comrunications with Forner Counsel were subject to
di scl osure and were no | onger protected by the attorney-client and
wor k product privileges. Appellant contended that Wtness’'s and
hi s comuni cati ons with Former Counsel, and Forner Counsel’s notes
of these communications, nade in connection with Appellant’s
defense to the charges in the indictnent were legitinmate and thus
pr ot ect ed. That is, Appellant argued the governnent needed to
i dentify each communi cati on and docunent subject to disclosure and
establish how the crinme-fraud exception applied to the particul ar
item

The governnent opposed Appellant’s notion to quash, arguing
that Appellant’s Fifth Amendnent privilege against sel f-
incrimnation was not applicable. Wth respect to Appellant’s
attorney-client and work product ©privilege argunents, the
governnent responded that it had shown, through the docunents
previously submtted to the district court, that the crinme-fraud
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exception applied. The governnent did not respond to Appellant’s
over breadt h argunent.

The district court denied Appellant’s notion to quash, finding
t hat the governnent had nade a prinma facie showi ng that: (1) during
For mer Counsel’s representation of Appel |l ant, Appellant and Wt ness
were commtting or intending to commt a crime or fraud and that
Appel lant’s and Wtness’s comruni cations with Fornmer Counsel were
in furtherance of that crime or fraud; and (2) Appellant’s Fifth
Amendnent privilege against self-incrimnation would not be
inplicated by Former Counsel’s conpliance with the grand jury
subpoena.* The court concluded that the governnent established the
applicability of the crinme-fraud exception to the attorney-client
and t he work product privileges and, in | anguage tracking the grand
jury subpoena, ordered Former Counsel to conply with the subpoena.
The court again ordered that Forner Counsel should not assert the
attorney-client or work product privilege as grounds for refusing
to conply with the subpoena.

Appellant tinely appealed the district court’s orders
conpel ling Fornmer Counsel to conply with the grand jury subpoena
and denying Appellant’s notion to quash. Appel I ant noved the
district court to stay the execution of its orders pendi ng appeal ;
the court granted the stay.

DI SCUSSI ON

‘Appel | ant has not appealed this Fifth Anendnent issue.
8



Whet her the district court’s finding that the governnment nade the
prima facie showng necessary to establish the crinme-fraud
exception to the attorney-client and work product privileges was
clearly erroneous.

“Under the crine-fraud exception to the attorney-client
privilege, the privilege can be overcone where communication or
wor k product is intended to further continuing or future crimnal
or fraudulent activity.” United States v. Edwards, 303 F. 3d 606,
618 (5th Cr. 2002) (internal quotation marks and citations
omtted). The governnent bears “the burden of establishing a prim
facie case that the attorney-client relationship was intended to
further crimnal or fraudulent activity.” 1d. (internal quotation
marks and citations omtted). “Because the application of the
attorney-client privilege is a fact question to be determned in
light of the purpose of the privilege and guided by judicial
precedents, we reviewthe district court’s finding [that the crinme-
fraud exception applies] for clear error only.” ld. (citation
omtted). The work product privilege is subject to the sane cri ne-
fraud exception. In re Burlington N., Inc., 822 F.2d 518, 524-25
(5th Gr. 1987) (citing, anongst others, In re Int’'l Sys. &
Controls Corp. Sec. Litig., 693 F.2d 1235, 1242 (5th Gr. 1982)).

The governnent submtted the following itens in support of its
ex parte notion to conpel Forner Counsel’s conpliance with the
grand jury subpoena: the AUSA's affidavit, Wtness’s initial

affidavit before the ATF Agent, a transcript of Wtness’s testinony



before the grand jury, Appellant’s letter requesting new counsel,
Wtness's second affidavit, Wtness’s wai ver before the AUSA, and
t he subpoena issued to Wtness to appear before the grand jury a
second tine. Based on its review of the AUSA a affidavit, the
district court found that an in canera exam nation of Forner
Counsel was appropriate in order for the court to determ ne whet her
the crinme-fraud exception applied. The district court, in |anguage
tracki ng the grand jury subpoena, ordered Forner Counsel to appear
wth all witten statenents and recordings from Appellant and
Wtness for an in camera exam nation in chanbers. Before the
district court’s in canera examnation, the governnent also
subm tted a suppl enental affidavit by the AUSA descri bing Wtness’s
second appearance before the grand jury, where she recanted the
false affidavit that Appellant and she had agreed she would
execut e.

In United States v. Zolin, 491 U S. 554 (1989), the Suprene
Court considered and countenanced the procedure by which district
courts should determne in their discretion whether to hold an in
canera examnation in the context of the crinme-fraud exception
|d. at 564-65, 568, 572. Before a district court engages in an in
canera examnation to determne the applicability of the crinme-
fraud exception, the court “should require a show ng of a factual
basis adequate to support a good faith belief by a reasonable

person.” ld. at 572 (internal quotation marks and citation
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omtted).

Appel | ant does not argue that the governnent’s initial show ng
was insufficient to warrant an in canmera exam nation; he does not
allege that the district court abused its discretion by conducting
an in canera exam nation of Former Counsel and the statenents and
records he brought to the exam nation.?® Thus, that issue is
wai ved. ©

What Appellant argues is that the governnent ultinmately did
not neet its prima facie showing that any of Wtness’'s or his
communi cations with Forner Counsel were nmade for the specific
pur pose of furthering a crinme or fraud. Appellant asserts that his
letter, regarding Fornmer Counsel’s ineffective assistance, and
Wtness' s inconsistent statenents in her affidavits and grand jury
testinony are not sufficient to show their comrunications wth
For mer Counsel were intended to further an ongoing or future crine
of perjury or obstruction of justice. |In response, the governnent
argues the district court’s finding was not clearly erroneous. The
gover nnment contends the district court’s finding that it nade the

requisite prima facie showing was proper based on the AUSA' s

\What precisely Former Counsel brought with himto the in
canera examnation is not reflected in the record, only that he
did not bring his “entire file” on Appellant.

6See United States v. Navejar, 963 F.2d 732, 735 (5th Cr.
1992) (“Only issues that are specified and briefed are properly
before the appellate court.”); see also Yohey v. Collins, 985 F. 2d
222, 225 (5th Gr. 1993) (noting sane).
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affidavits and exhibits and the district court’s in canera
exam nation of Fornmer Counsel

“I'n order to invoke [the crine-fraud] exception, the party
seeking to breach the walls of privilege nust make out a prima
facie case.” Int’l Sys., 693 F.2d at 1242. To nake the necessary
prima facie showing for the application of the crine-fraud
exception here, the governnent nust produce evidence “such as w |l
suffice until contradicted and overcone by other evidence . . . a
case whi ch has proceeded upon sufficient proof to that stage where
it will support [a] finding if evidence to the contrary is
disregarded.” |d. (applying prima facie definition to work product
privilege and quoting Inre G and Jury Proceedings in the Matter of
Fine, 641 F.2d 199, 203 (5th Gr. 1981) (applying prima facie
definition to attorney-client privilege)). Al l egations in
pl eadi ngs are not evidence and are not sufficient to make a prinma
facie show ng that the crinme-fraud exception applies. Int’'|l Sys.,

693 F.2d at 1242.7

‘I'nternational Systens involved a situation where the
cor porat e defendant’ s managenent comm ssi oned a speci al accounting
reviewto i nvestigate past and present questionable practices. 693
F.2d at 1237. The defendant opposed the plaintiffs’ notion to
conpel production of its special review binders by asserting the
attorney-client and work product privileges; the district court

ordered production. ld. at 1238. There, we read the district
court as only addressing work product inmmunity. 1d. This Court
expl ai ned:

The courts have evolved a two elenent test for a prinma
faci e show ng:
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Based on the governnent’s submitted affidavits and exhibits

and the i n canera exam nati on of Former Counsel, the district court

First there nust be a prinma facie showi ng of a violation
sufficiently serious to defeat the work product
privilege. Second, the court nust find sone valid
relati onshi p between the work product under subpoena and
the prima facie violation.

ld. at 1242 (citations omtted). The first part of the test is
alternatively stated as requiring a showing that “the client was
engaged in ongoing fraudulent activity when the work product was

sought or produced.” |Id. at 1242-43. The second part of the test
is alternatively stated as requiring “a showing that the [work
pr oduct ] mat eri al ‘reasonably relate[s] to the fraudul ent
activity.’” Burlington N, 822 F.2d at 525 n.5 (quoting Int’

Sys., 693 F. 2d at 1243). Although we acknow edged i n I nternati onal
Systens “it could be argued that a prima facie case of ongoing
fraud was . . . established,” and “[t]he special review binders
clearly have a reasonable relation to this ongoing fraud,” we
ultimately determ ned that “the court should require sone proof of
specific intent by managenent in the devel opnent of the work
product docunents.” 693 F.2d at 1243. The plaintiffs’ allegations
of fraud, though detailed, were thus not enough to neet the first
el ement of their prima facie showi ng that the crinme-fraud exception
applied in a case involving “the nodern corporate world :
[ where] shady practices may occur without directors’ and officers’
know edge.” |d. at 1242-43.

In International Systens, collapsing the initial prima facie
showi ng that “the client was engaged i n ongoi ng fraudul ent activity
when the work product was sought or produced” with the additional
show ng that the “work product nust reasonably relate to the
fraudul ent activity” nmade sense on a record where only limted and
speci fic accounting binders were ordered to be produced. See id.
at 1242-43. However, in a case where the grand jury subpoena at
issue does not |imt itself to any particular conversations or
docunents, it is not feasible to undertake the second part of the
prima facie inquiry outlined in International Systens and |ater
cited in Burlington Northern. Thus, in a case as presented here,
where there is no discernible Iimt to the subpoena or discovery
request at issue, a prima facie showng is made if the party
seeking the otherwse privileged materials produces sufficient
evidence that during the attorney-client relationship, the client
intended to further a future or ongoing crime or fraud. See
Edwar ds, 303 F. 3d at 618.
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found that the governnment had nade a prinma facie show ng that
during Former Counsel’s representation of Appellant, Appellant and
Wtness were committing or attenpting to commt a crinme or fraud
and that their comunications wth Forner Counsel were in
furtherance of that crine or fraud. Thus, the court found that the
crinme-fraud exception to the attorney-client and work product
privileges was established and ordered Fornmer Counsel to conply
with the subpoena.

A finding is not clearly erroneous if it is “plausible in
light of the record as a whole.” Edwards, 303 F.3d at 645
(internal quotation marks and citation omtted). The governnent’s
subm tted evi dence showed t hat Appel |l ant and Wtness agreed Wt ness
woul d make sworn statenents in an affidavit contradictory to her
prior sworn statenents and grand jury testinony. The evidence al so
showed t hat Appellant and Wtness obtained i nformati on from For ner
Counsel concerning the plausibility of their plan and the potenti al
penalties each faced. Thus, the district court found the
governnent nade a prima facie show ng that during the course of
For mer Counsel’s representation of Appel |l ant, Appellant and Wt ness
used Forner Counsel to obtain | egal advice which woul d assi st them
in obstructing the crimnal proceedings and perpetuating a fraud.
In light of the record as a whole, this Court finds the district
court’s finding that the crine-fraud exception applied during the

course of Forner Counsel’s representation of Appellant was not
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clearly erroneous.

Whet her the district court overbroadly interpreted the scope of the
crime-fraud exception.

To put this issue in context, the district court’s orders
conpel ling Fornmer Counsel to conply with the grand jury subpoena
and denyi ng Appellant’s notion to quash that subpoena enpl oyed t he
follow ng |anguage, which substantially mrrored that of the
subpoena at i ssue:

| T 1S ORDERED t hat [ Former Counsel] shall conply with the

grand jury subpoena which conmmands him to appear and

testify before the Gand Jury for the Mddle District of

Loui si ana on May 19, 2004, and bring with himall witten

statenents of [Appellant] and [Wtness] and all notes,

records[,]® and recordings of interviews of [Appellant]

and [Wtness], and that he shall not assert the attorney-

client or the work product privileges as a basis for not

conplying with said subpoena.
(Foot not e added).

Appel  ant argues, even if the crine-fraud exception applies,
the attorney-client and work product privileges were not abrogated
wth respect to all of Wtness’s and his statenents to and
communi cations with Fornmer Counsel during the slightly | onger than
ni ne nonths that Fornmer Counsel represented Appellant. According
to Appellant, not all statenents and comruni cations are properly
subject to the grand jury subpoena i ssued to Forner Counsel because

many statenents and conmuni cations not subject to the crinme-fraud

exception remain protected by the privileges. Appel l ant cites

8The district court’s order denying Appellant’s notion to
quash omts this conmma.
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Burlington Northern for the proposition that the district court
cannot, in Appellant’s words, “paint with too broad a brush stroke”
to reach all statenents and conmuni cati ons between Appel |l ant and
Former Counsel and between Wtness and Fornmer Counsel, but instead
must narrowits focus in applying the crinme-fraud exception “to the
speci fi c purpose of the particul ar comruni cati on or docunent.” 822
F.2d at 525. Appel l ant contends that the governnent did not
establish a prinma facie case “vis-a-vis each specific comruni cation
that [Appellant’s] purpose in seeking the |egal advice and naking
the comruni cation was to further continuing or future crimnal or
fraudulent activity.” Appel l ant asserts the governnent cannot
establish that every comuni cati on between Forner Counsel and him
and between Forner Counsel and Wtness was nmade to further an
ongoi ng or future crinme or fraud. Thus, Appellant argues that the
district court’s orders conpelling Fornmer Counsel to appear before
the grand jury with all witten statenents, notes, records, and
recordi ngs pertaining to comruni cati ons with Appellant and Wt ness
are overly broad and shoul d be vacat ed.

In response, the governnent argues that the district court’s
orders conpel ling Fornmer Counsel’s conpliance with the grand jury
subpoena are not overly broad because, once the prinma faci e show ng
is made that the crinme-fraud exception applies, the attorney-client
and work product privileges no |onger exist. That is, the

privileges disappear as to all conmmunications relative to the
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subject of the consultation. The governnent asserts that the
crinme-fraud exception permts disclosure of “any comrunications
between the attorney and client if the client seeks advice fromthe
attorney in carrying out a crinme or fraud.” See Grand Jury
Proceedi ngs, 43 F. 3d at 972.

The attorney-client privilege is recognized as “the ol dest of
the privileges for confidential communicati ons known to the common

| aw. Zolin, 491 U S. at 562 (quoting Upjohn Co. v. United States,

449 U.S. 383, 389 (1981)); see also Edwards, 303 F.3d at 618
(describing the attorney-client privilege as “nobst venerated”).
The central concern of this |ongstanding privilege is “to encourage
full and frank conmuni cation between attorneys and their clients
and t hereby pronote broader public interests in the observance of
law and adm nistration of justice.” Zolin, 491 U S at 562
(quoting Upjohn, 449 U.S. at 389). dients nust “be free to nake
full disclosure to their attorneys of past wongdoings . . . in
order that the client may obtain the aid of persons having
know edge of the lawand skilled inits practice.” Zolin, 491 U S.
at 562 (internal quotation marks and citations omtted). However,
the reasons for protecting the “confi dences of wongdoers” “ceas| e]

to operate at a certain point, nanely, where the desired advice

refers not to prior wongdoing, but to future wongdoing.” 1d. at
562-63 (internal quotation marks and citations omtted). Zolin
makes clear: “It is the purpose of the crine-fraud exception to
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the attorney-client privilege to assure that the ‘seal of secrecy,’
bet ween | awyer and client does not extend to comruni cations

‘made for the purpose of getting advice for the conm ssion of a
fraud” or crine.” ld. at 563 (citations omtted and enphasis
added) .

The strong policy concerns behind the work product privil ege
have been simlarly recognized:

The privilege exists to encourage full disclosure of

pertinent information by clients to their attorneys. Its

protection extends to past crimnal violations. The

rationale for this is that the client, given the nature

of our adversary system has a legitimate interest in

securing inforned representation without fear of forced

di scl osure.
Int’l Sys., 693 F.2d at 1242 (internal citation omtted). The
privilege serves to protect the interests of clients and their
attorneys in preventing disclosures about the case, id., “hy
shielding the lawer’s nental processes fromhis adversary,” Inre
Grand Jury Subpoena, 220 F.3d 406, 408 (5th Gr. 2000). But a
client “has no legitimate interest in seeking legal advice in
pl anning future crimnal activities.” Int’1 Sys., 693 F.2d at
1242. Therefore, the crinme-fraud exception “cones into play if the
client consults an attorney for advice that will assist the client
in carrying out a contenplated illegal or fraudul ent schene.” |d.
(internal quotation marks and citation omtted). “It is only the

‘rightful interests’ of the client that the work product doctrine

was designed to protect.” Id. (citation omtted).
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This i s the backdrop of “perpetual tension,” see United States

v. Dyer, 722 F.2d 174, 177 (5th Cr. 1983), agai nst which we nust
answer the instant question — whether the district court has
overbroadly interpreted the scope of the crinme-fraud exception in
applying it to the grand jury subpoena in this case. In Gand Jury
Proceedi ngs, this Court reversed and renmanded where the chal | enged
grand jury subpoenas broadly ordered attorneys to testify and
produce all “notes, nenoranda, or any docunent pertaining to any
interviews of any person pertaining to this case,” 43 F. 3d at 968,
and “[a]ny records, notes, nenoranda, or any docunent referencing
any conversation between any enpl oyee of [the attorneys’ lawfirm
and any of [certain specified] individuals,” id. (first alteration
added). However, there the reach of the crinme-fraud exception was
not at issue. |In that case the district court had not sufficiently
addressed whet her the crine-fraud exception applied at all, and we
remanded “for consideration of whether the governnent has made a
sufficient show ng to overcone the work product privilege.” Id. at

972-73.°

W\ respectfully note that a panel of the First Crcuit erred
ininterpreting our |aw when it stated our decisionin Inre Gand
Jury Subpoena, 190 F.3d 375, 384 n.11 (5th GCr. 1999), “qualified
or abandoned” Grand Jury Proceedi ngs. FDIC v. Qgden Corp., 202
F.3d 454, 460 n.4 (1st G r. 2000). In Gand Jury Subpoena, we
declined to take appellate jurisdiction to “accept the flawed
[district court] procedure and take steps to work around it,” as we
had done in Grand Jury Proceedi ngs, where “judicial efficiency and
econony favored application” of that option. 190 F.3d at 388. 1In
Grand Jury Subpoena, we di stinguished the “uni que dil emma” found in
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Never before has this Court specifically addressed the
propriety of the scope of the crine-fraud exception to the
attorney-client and work product privileges on a record where the
grand jury subpoena conpels disclosure of all comunications
between the attorney and his client and between the attorney and a
third party, witten, oral, or otherwise, rather than discrete
conmuni cations related to a particular issue or Ilimted to
particul ar nedi a. That is, the Supreme Court and Fifth Grcuit
cases cited by the parties all involve the question of the
applicability and/or scope of the crime-fraud exception to
speci fi ed docunents or conversations already limted to a certain
time or context, rather than a challenge to a discovery request or
a subpoena seeking disclosure in toto.

Certain of these cases address only the application of the
crinme-fraud exceptionto the attorney-client privilege. See, e.g.,
Zolin, 491 U S. at 557, 559-60, 574-75 (considering whether two
docunentary tapes and partial transcripts of the tapes could be
reviewed by district court in canera); United States v. Ballard,

779 F. 2d 287, 292-93 (5th Cr. 1986) (allow ng attorney’s testinony

Grand Jury Proceedings, 43 F.3d at 970, and instead chose “the
second option of rejecting the fl awed procedure and taking steps to
correct it by granting mandanus,” 190 F.3d at 389. In Appellant’s
case, there is no such jurisdictional dilema: a client “who
clainms [his] own interest or privilege my appeal an order
conpelling [his] innocent attorney to testify before a grand jury,
even though the attorney has not refused conpliance and been held
in contenpt.” Grand Jury Subpoena, 190 F.3d at 382-83 (citing
Matter of Fine, 641 F.2d at 203).
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incrimnal case where his testinony related to “fraudul ent schene
to conceal [defendant’s] property, either fromthe tax collector or
from [defendant’s] other creditors or both” or “continuation of
that illicit plan”); Dyer, 722 F.2d at 176 (considering grand jury

subpoenas requiring two attorneys’ t esti nony as to the
circunstances surrounding the preparation and delivery of the
Novenber 16th letter froni defendant to an FBI informant and
reversing district court’s refusal to grant defendant’s notion to
gquash as to one attorney because the governnent did not neet its
prima facie showng); WMitter of Fine, 641 F.2d at 200, 204
(vacating district court’s order to conpel attorney to reveal
unnaned client’s identity before grand jury because the governnent
failed to neet its prima facie showing). One case involves only
work product. See Int’l Sys., 693 F.2d at 1238, 1242-43 (vacating
di scovery order “that certai n docunents be produced” from “binders
containing the information . . . developed in [the accounting
firm s] special review because plaintiffs did not nake prina facie
show ng). One case addresses the crinme-fraud exception in the
context of both privileges. See Burlington N, 822 F.2d at 525
(finding district court erred in ordering discovery of docunents
relating to two groups of litigation because the court did not
consider whether the specific litigation activities were
illegitimte).

The governnent relies on case | anguage to argue that once it
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is established a client abused the attorney-client privilege
relationship by seeking advice to conmt a crine, the privilege
entirely disappears and all the confidences withinthe relationship
are no | onger shielded. For exanple, the governnent cites | anguage

in Ballard:

A half <century ago, Justice Cardozo wote: “The

[attorney-client] privilege takes flight if the relation

is abused. A client who consults an attorney for advice

that will serve himin the commssion of a fraud wll

have no help fromthe law” . . . Once the party seeking

di scl osure nakes a prinma facie case that the attorney-

client relationship was used to pronote an intended

crim nal activity, t he confi dences W thin t he

relationship are no | onger shi el ded. These precepts have

si nce been applied consistently and have cone to be known

as the crinme or fraud exception to the attorney-client

privilege.
779 F.2d at 292-93 (citing Cark v. United States, 289 U S 1, 15
(1932)) (footnotes omtted and enphasis added). The gover nnent
also cites Matter of Fine: “If thereis a prim facie show ng that
the professional relationship was intended to further a crim nal
enterprise, the privilege does not exist.” 641 F.2d at 203
(enphasi s added). The governnment insists that once the privilege
has disappeared, disclosure is permtted of any and al
comuni cations relative to the subject matter of the consultation.
See Grand Jury Proceedings, 43 F.3d at 972 (“[T]he crine/fraud
exception permts disclosure of any communications between the

attorney and the client if the client seeks advice from the
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attorney in carrying out a crinme or fraud.”) (enphasis added).

The governnent discounts Appellant’s reliance on Burlington
Northern for his overbreadth argunent, asserting it has no
application to this case because there two separate groups of
lawsuits were at issue, 822 F.2d at 521, while here only one
crimnal prosecution is at issue. In Burlington Northern, the
plaintiffs filed an antitrust lawsuit claimng that defendant
railroads conspired to prevent construction of a coal pipeline by
filing and defending certain allegedly sham |awsuits. | d.
Plaintiffs sought the discovery of docunents relating to those two
groups of lawsuits, and the defendant rail roads resisted di scovery
on the grounds of the attorney-client and work product privil eges.
ld. at 521-22. The district court found that the plaintiffs
established a prim facie case that the defendant railroads’
“adm ni strative and judicial challenges” in one group of lawsuits
and “their defense” of the other group of lawsuits “were in
furtherance of [a larger] conspiracy” and ordered the di scovery of

docunents relating to both sets of litigation. ld. at 5283. On

W note that the governnent, when naking this line of
argunent, entirely mscites Zolin for the proposition that
“[al though t]he prima facie standard is comonly used by courts in
civil litigation to shift the burden of proof fromone party to the
other[, i]n the context of the fraud exception, . . . the standard
is used to dispel the privilege altogether.” 491 U. S. at 563 n.7.
Such quotation is nothing the Suprene Court approved; instead, it
cones from a parenthetical froma law review note cited for the
statenent that the phrase “prinma facie case” in the context of the
crinme-fraud exception “has caused sone confusion.” |d.
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mandanus review, this Court found:

The district court erred in ordering discovery wthout

considering whether the specific litigation activities

were illegitimte. The attorney/client privilege and

wor k product imunity protect communi cations and papers

generated when a client engages his attorney for

| egitimate purposes. To the extent the railroads sought

out their attorneys to bring |lawful suits and consulted

wth themin connection with such suits, they were within

the scope of this protection. That the railroads m ght

al so have consulted and received the help of their

attorneys in connection with other activities that are

not |awful does not change this conclusion. The focus

must be narrowed to the specific purpose of the

particul ar conmuni cati on or docunent. To the extent the

docunent deals with a protected activity, it is immune

from di scovery.
ld. at 525. The governnent argues this Court’s findings in
Burlington Northern are not relevant to Appellant’s case because
For mer Counsel represented Appellant on only one occasion; and the
governnent has nade a prima facie showing that during the
representation for that single prosecution, Appellant was
commtting or intending to commt a crine or fraud.

In reply, Appellant stresses that he did not secure Forner
Counsel ’s services solely for the purpose of conmtting a crine or
fraud. Rat her, the proper purpose of securing Forner Counsel’s
services was to defend Appellant against a governnent indictnent
charging him wth past wongdoing, which defense |asted
approxi mately nine nonths before Fornmer Counsel w thdrew fromthe
case. Appellant contends the governnent cannot excerpt generali zed
case | anguage and convincingly argue that once it is determned a

client at sone point communi cated with his attorney for the purpose

24



of furthering a crinme or fraud, regardless of the extent or the
original purpose of the attorney-client relationship, the crinme-
fraud exception permts disclosure of any otherw se privileged
conmmuni cati ons.

Appel l ant cites Dyer, 722 F.2d at 177, where the governnent
subpoenaed t he defendant’s civil attorney and his crimnal attorney
to the grand jury to question them about conversations they had
with the defendant in connectionwith aletter witten by the civil
attorney as part of the defendant’s alleged attenpt to obstruct
justice. Appellant notes that this Court determned the
defendant’ s “comuni cation wth [his civil attorney] concerning the
Novenber 16 letter is not privileged, but the comrunication wth
[his crimnal attorney] is.” Id. This Court held that “when the
gover nnment can by conpetent evidence establish a prina facie case
that an attorney was being used in the comm ssion of a crine there
is no privilege.” ld. at 178. But this Court |imted such
seem ngly broad hol di ng by nmaki ng clear that the defendant in Dyer
“retains his privilege to block the testinony of [his civil
attorney] before the grand jury except as to the events i medi ately
surrounding the preparation of” the letter at issue. 1d. at 179.
Thus, even though the governnent established a prima faci e show ng
of the crinme-fraud exception with respect to the civil attorney’s
representation of the defendant, the defendant’s relationship with

his civil attorney outside of the events connected with that one
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letter remai ned protected by the attorney-client privilege.

Appel | ant enphasizes that this Crcuit thus restricts the
scope or reach of the crine-fraud exception, as evidenced in Dyer,
to only those communi cati ons made for the purpose of furthering an
ongoing or future crine or fraud. The reach of the crinme-fraud
exception, therefore, does not extend to all comruni cati ons nade in
the course of the attorney-client relationship. Appellant argues
this approach is not only consistent wwth Zolin, where the Suprene
Court delineated the <crime-fraud exception wth respect to
“comuni cations made for the purpose of getting advice for the
commssion of a fraud or crinme,” 491 U S at 563 (internal
quotation marks and citation omtted), but also with the approach
taken by the Tenth and Second Circuits.

For exanple, the Tenth Crcuit stated, with respect to
docunentary evidence, that after finding the applicability of the
crime-fraud exception to the attorney-client privilege, a district
court still may be required to conduct an in canera exam nation of
al | docunents subpoenaed by a grand jury “if there is a possibility
that sone of them may fall outside the scope of the exception to
the privilege.” In re Gand Jury Proceedings (Vargas), 723 F.2d
1461, 1467 (10th G r. 1983) (applying this analysis to both the
attorney-client and work product privileges). Li kewi se, in the
context of grand jury testinony, the Tenth G rcuit stated that

“district courts should define the scope of the crine-fraud
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exception narrowmy enough so that information outside of the
exception wll not be elicited before the grand jury.” In re G and
Jury Subpoenas, 144 F.3d 653, 661 (10th G r. 1998) (addressing the
attorney-client privilege). Under the Tenth Grcuit’s approach, it

may be appropriate for the district court to examne in canera the

gquestions to be asked of the witness before the grand jury “to
ensure the scope of the [grand jury] inquiry wll not be too
broad.” Id. (citing Inre Richard Roe, Inc., 68 F.3d 38, 41 (2d

Cr. 1995)).

Appel l ant al so notes that the Second G rcuit in Richard Roe
ordered the district court on remand to exam ne each docunent and
communi cation to determ ne whether the client communication or
attorney work product in question was itself nmade with the intent
to further a crinme or fraud. 68 F.3d at 40-41 (finding the
district court incorrectly applied a “rel evant evidence” test as
opposed to the correct “in furtherance” test when it determ ned the
crinme-fraud exception applied to both privileges). 1n conclusion,
Appel lant maintains that the district court’s orders here are
overly broad because they allow the governnent access to all
comuni cations nmade to Forner Counsel by Appellant and all work
product of Former Counsel, whether or not those comuni cations and
docunents were intended to further the alleged crinme or fraud at
i ssue.

W agree with Appellant that the district court’s orders
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conpel i ng Fornmer Counsel to conply with the grand jury subpoena in
this case are overly broad.! W conclude that the proper reach of
the crinme-fraud exception when applicable does not extend to all
comuni cations nmade in the course of the attorney-client
relationship, but rather is Iimted to those comunications and
docunents in furtherance of the contenpl ated or ongoing crimnal or
fraudul ent conduct.!* Based upon our exam nation of the sealed
record, including the in canera exam nation of Fornmer Counsel, this
case does not present a situation where Appellant’s entire crim nal
representati on by Former Counsel was based upon or sought for the

sol e purpose of perpetuating a crinme or fraud.®® The district

1\We do not, however, nmake any assessnent whether the district
court needs to exam ne in canmera each docunment, communication, or
potential grand jury question to Fornmer Counsel to determne if it
falls within or outside the asserted privileges. Such questionis
not properly before us; we nerely assess whether the district court
erred in conpelling Fornmer Counsel to conply with a subpoena that
indiscrimnately reached everything, wthout regard for those
comuni cations and statenents where the attorney-client and work
product privileges remained intact. As previously noted, this case
is procedurally distinct fromthose cases where the district court
ordered conpliance with a subpoena or discovery request already
limted to certain itens or otherw se bounded by tine or events
within the representation, which precise l[imtation or boundary
could then be reviewed on appeal for proper applicability and/or
scope of the crinme-fraud exception.

2Qur holding regarding the limted scope of the crime-fraud
exception does not preclude the potential disclosure of aclient’s
entire file, in the proper case, upon the proper showi ng of the
client’s entire representation’s being in furtherance of the
all eged crine or fraud.

BDespite the district court’s error in issuing the overly
broad orders here, the court, during its in canera exam nation of
Former Counsel, acknow edged that this was not a case where the
entire file of the client was subject to disclosure. After Forner
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court’s orders conpelling Former Counsel’s conpliance with the
grand jury subpoena here did not in any way |limt the required
di scl osures. The orders conpel Fornmer Counsel to bring all witten
statenents of Appellant and Wtness and all notes, records, and
recordings of interviews of Appellant and Wtness. Mor eover,
because the court’s orders conpel Forner Counsel to appear and
order that he cannot assert any attorney-client or work product
privilege, no boundary exists as to the extent of his conpelled
testinony. The court’s application of the crine-fraud exception
was overly broad because it |acked the requisite specificity to
reach only comuni cations and docunents no | onger protected by the
attorney-client and work product privileges. Therefore, we find
the district court’s orders conpelling Fornmer Counsel to conply
wth the grand jury subpoena and denying Appellant’s notion to
quash the subpoena issued in error.

We so conclude for the followi ng reasons. First, we note that
unl i ke the governnent suggests, no case stands for the proposition
that, when a prima facie showing is nmade that a client has

consulted with his attorney for the purpose of furthering a crine

Counsel informed the court that, the subpoena’s broad wording
aside, he had not brought Appellant’s entire file with him the
court assured Forner Counsel he would be in conpliance with the
orders with “[j]ust the docunents that would conformto that.” W
infer the conformng itenms to be those properly shown to fal
within the scope of the crine-fraud exception’s application to the
attorney-client and work product privileges. However, inplicit
understanding by a district court of the limted scope of the
crime-fraud exception’s application to the privileges cannot save
a court’s overly broad orders.
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or fraud, the privilege entirely disappears, subjecting everything
in connection with that client’s representation with that attorney
to disclosure. Wiile there is certain broad | anguage enpl oyed in
the cases cited by the governnent, again, none of those cases dealt
wth the instant question of the propriety of an order requiring
conpliance with a subpoena l|acking any discernible |imt on
disclosure. In addition, in both G and Jury Proceedings, 43 F.3d
at 972-73, and Matter of Fine, 641 F.2d at 204, despite any such
broad | anguage regarding | oss of protection of the privileges, the
di sposition of the disclosure orders at issue was vacation and
remand because t he governnent had not sufficiently shown the crinme-
fraud exception to even apply.

Further, the caselaw cited for breadth of the crine-fraud
exception’s scope sinultaneously stands for a sense of l[imtation
or condition. For exanple, the Suprene Court in Zolin chose to
describe the “seal of secrecy,” that is, the attorney-client
privilege, as not “extend[ing] to conmunications nade for the
pur pose of getting advice for the comm ssion of a fraud or crine.”
491 U. S. at 563 (internal quotation marks and citations omtted and
enphasi s added). Lack of extension to certain types of
comuni cati ons reasonably i nplies an abbrevi ati on or an abri dgenent
of the privilege, but not an obliteration altogether as to all

communi cations renmaining under the “seal.” In Gand Jury

Proceedings, this Court described the permtted disclosure of
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communi cati ons between attorney and client by using the conditional
phrase: “if the client seeks advice fromthe attorney in carrying
out a crime or fraud.” 43 F.3d at 972.

I n assessing the proper scope of the crinme-fraud exception’s
application to the attorney-client and work product privileges, we
find instructive the treatnment of such by our sister circuits
whi ch bol sters our conclusion here that the reach of the crinme-
fraud exception does not extend to all conmunications made in the
course of the attorney-client relationship, but rather nust be
limted to those communi cations made and docunents produced in
furtherance of the ongoing or future crinme or fraud, no |onger
protected by the privileges. As noted by Appellant, the Tenth
Circuit in Vargas, 723 F.2d at 1461, and later in Gand Jury
Subpoenas, 144 F.3d at 661, indicated that the reach of subpoenas
should be narrowly defined, so as not to extend to docunents or
testinony falling outside the scope of the crinme-fraud exception to
the privilege, which docunents and conversati ons renai n protected.

The Second Circuit al so expl ained that the scope of the crine-
fraud exception only extends to “which, if any, of the docunents or
conmuni cations were in furtherance of a crinme or fraud.” Richard
Roe, 68 F.3d at 41; see also In re Gand Jury Subpoena Duces Tecum
Dated Sept. 15, 1983, 731 F.2d 1032, 1038 (2d Cr. 1984)

(considering “the question of whether any of th[e requested]

docunents are within the scope of the exclusion for materials
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prepared in furtherance of a continuing or future crinme or fraud”
and reversing in part denial of notion to quash as to the docunents
that retain attorney-client and work product protection). In G and
Jury Subpoena Duces Tecum the Second Circuit separated, within the
attorney’s single unit of representation, “advice sought [by the
client] in furtherance of a future or ongoing fraud” as
unprivil eged and “comuni cations with respect to advice as to past
or conpleted frauds” as within the privileges. 731 F.2d at 1041.
There, the court enployed a tenporal limtation to determ ne which
docunents retai ned protection: those that foll owed the date of the
governnent’s discovery of the fraudul ent sale at issue. ld. at
1041-42. As to grand jury testinony, the Second G rcuit explained
that limts are required as to the “scope of the exam nation
permtted.” Richard Roe, 68 F.3d at 41.

The Eighth Grcuit in In re BankAnmerica Corp. Securities
Litigation, 270 F.3d 639 (8th Cr. 2001), on mandanus review
vacated the district court’s disclosure order where the court
“assuned, wthout any further showing by plaintiffs, that all
cont enpor aneous attorney-client communi cations ‘ coul d be construed’
as in furtherance of the alleged fraud. This was error.” |d. at
643. On remand, the Eighth GCrcuit directed the district court to
det er m ne whet her docunents aut hored after the bank nerger or press
release at issue “necessarily fall outside the «crime-fraud

excepti on because they could only relate to prior wongdoi ng” and
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thus remain protected and not subject to discovery. | d. The
Eighth Crcuit also considered the breadth of a discovery order
Pfizer, Inc. v. Lord, 456 F.2d 545 (8th Gr. 1972). There, the
court addressed whet her the masters’ di scovery report’s concl usi ons
constituted “an overbroad, ‘sweeping denial of defendants’
attorney-client privilege,” or whether [they] are reasonably
bottomed on a review calculated to shield from discovery al
communi cati ons by neans of which petitioners |legitimtely sought or
received legal advice.” Id. at 551. Though it declined to issue
the wit of mandanus, the Eighth Crcuit directed the district
court “to continue to guard the attorney-client privilege . . . by
reviewi ng, if necessary, all contested docunents prior toruling on
the discoverability of such docunents and by ordering the
production to respondents only of those docunents individually
found to have been prepared in perpetration or furtherance of
fraudul ent activity.” Id.

Finally, we note the D.C. CGrcuit’s explanation: “Once a
sufficient showing of crine or fraud has been nade, the privilege
vani shes as to all material related to the ongoing violation.” In
re Seal ed Case, 676 F.2d 793, 812 n.74 (D.C. GCr. 1982) (enphasis
added). The D.C. Grcuit considered whether six itens covered by
a grand jury subpoena fell within the reach of the crinme-fraud

exception and found that only one item did. ld. at 816. I n

I nternational Systens, 693 F.2d at 1242, we acknow edged the DC
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Circuit’s requirenent in Seal ed Case, in the context of the crinme-
fraud exception’s application to the work product privilege, that
“the court nust find sonme valid relationship between the work
product under subpoena and the prima facie violation.”

Despite the governnent’s attenpt to distinguish Burlington
Northern, this Court’s general characterization of the scope of the
crime-fraud exception replicates that found in the treatnent of
other circuits — narrowi ng the focus of the exception to only those
comuni cations falling outside the attorney-client and wor k product
privileges that do not “deal[] with a protected activity” such that
they are “inmmune from di scovery.” See 822 F.2d at 525.

For the guidance of district courts, we now use the |anguage
we first enployed in International Systens and restated in
Burlington Northern to lead us in outlining the proper scope of the
crinme-fraud exception’s application to both the work product and

the attorney-client privileges. In International Systens, we

¥l'n International Systens, we distinguished Sealed Case in
vacating the district court’s order requiring production of the
speci al review binders at i ssue because the plaintiffs had only put
forth all egations, not proof, of specific intent by the corporate

def endant’ s managenent in the devel opnent of the binders. I n
Seal ed Case, in contrast, the DLC. Grcuit found the record “nore
than satisfies the prinma facie violation requirenent.” 676 F.2d at

815. Evi dence, as opposed to allegations, that the “Conpany's
chairman lied to or attenpted to mslead the IRSwith his affidavit
[ was] enough to pass the first stage of the [prima facie] inquiry.”
ld.; see supra n.7 (discussing how the first stage of the prim
facie inquiry does not address the necessary issue of scope in
cases where the di scovery request or subpoena | acks any di scerni bl e
limtation).
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indicated that neeting the prima facie test to pierce the work
product privilege through the crine-fraud exception would
ordinarily require, in addition to an initial showng that the
client intended to further an ongoing or future crinme or fraud
during the attorney-client representation, a secondary show ng of
“sone valid relationship between the work product under subpoena
and the prima facie violation”; that is, “the work product nust
reasonably relate to the fraudulent activity.” 693 F.2d at 1242-
43; see also Burlington N., 822 F.2d at 525 n.5 (citing Seal ed
Case, 676 F.2d at 815 n.91).

Therefore, we here additionally | abel what we had previously
termed the second elenent of the prima facie test as the proper
scope of the crime-fraud exception’s application to the work
product privilege and hold that the sanme scope al so applies to the
attorney-client privilege. After the party seeking disclosure
nmeets its prima facie showing that the client intended to further
an ongoing crine or fraud during the attorney-client relationship
such that the crinme-fraud exception applies, the only attorney-
client communi cati ons and work product materials falling within the

scope of the crine-fraud exception are those shown to hold “sone
valid relationship” to the prima facie violation such that they
“reasonably relate to the fraudulent activity.” See id. at 1243;
see also Burlington N, 822 F.2d at 525 n.5. “[ T] he exact

formulation of a test for relatedness is less inportant than an
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understanding of what the [scope] test nust acconplish; easy
differentiation between material for which the law should not
furnish the protections of a privilege and material for which a
privilege should be respected.” Burlington N., 822 F.2d at 525 n.5
(internal quotation marks and citation omtted).

W also find the language in Dyer to be instructive in
defining the proper reach of the crine-fraud exception:

Qur imedi ate concern i s accomodating the governnent’s
interest in obtaining the testinony of [Appellant’s]
attorney[] with [Appellant’s] interest in protecting his
relationship with his |awer[]. Concerns beyond the
i medi ate interest of [Appellant] rest on both sides of
this bal ancing scale. On the [Appellant’s] sidethereis
a concern that the Sixth Anmendnent-rooted adversary
system be protected in actuality, and when distinct, in
appearance. . . . Onthe other side thereis the right to
every person’ s evidence. But having said this we are
persuaded that these interests are accommopdated by the
procedure followed bel ow W are not so renoved from
reality as toindulge inthe fantasy that all accused are
truthful wth their |[|awers. But an inconsistency
bet ween the governnent’s proof and an accused’s version
alone will not defeat or even threaten the attorney-
client privilege. The I|ine between manufacture of
evidence . . . and inmaginative advocacy nay at tines be
obscure. W nust be particularly cautious as that |ine
is approached to insure that vigorous advocacy is not
unfairly checked or that abl e counsel are not forced from
cases w thout cause.

722 F.2d at 178. The above description supports drawing a line
beyond which the crinme-fraud exception to the attorney-client and
wor k product privileges does not pass, except upon the proper
showi ng of reasonable relation to the furtherance of the ongoi ng or
future crime or fraud. Such bal ancing accomopdates the

governnment’s interest in uncovering ongoing or future crimnal or
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fraudul ent behavi or w thout abandoning the clients’ interest in
protecting privilegedinformationwithinlegitinmte representation.

In Dyer, we specifically noted that, as to the civil attorney,
where the governnent net its prima facie showng the crine-fraud
exception applied to renove the attorney-client privilege, the
defendant still “retains his privilege to block the testinony of
[his civil attorney] before the grand jury except as to the events
i mredi ately surrounding the preparation of the” letter at issue.
722 F.2d at 179. This carving out of the crine-fraud exception to
reach only the events in connection with preparation of the letter,
which was the basis of the accused’'s alleged crine or fraud,
i ndi cates that the proper scope of the crinme-fraud exception nust
necessarily be limted to those attorney-client communi cations and
wor k products reasonably related to the furtherance of the ongoi ng
or future crine or fraud at issue. Oherwise, to put it sinply,
the crinme-fraud exception swallows the privilege rule.

CONCLUSI ON

Having carefully considered the record of the case and the
parties’ respective briefing and argunents, for the reasons set
forth above, we VACATE the district court’s orders, GRANT
Appellant’s notion to quash the grand jury subpoena, and REMAND,
In the event the governnent chooses to reissue a grand jury
subpoena to Fornmer Counsel, the district court’s analysis of that

subpoena’ s reach shoul d proceed consistent with this opinion.
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VACATED, notion GRANTED, and REMANDED.
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