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PER CURI AM

Thi s case presents an i ssue of first inpression: whether
incarceration for a parole violation that was later held
unconstitutional by a state court tolls the defendant’s period of
supervi sed release under 18 U S.C. § 3624. Def endant - Appel | ant
Benj am n Duane Jackson (“Jackson”) appeals the district court’s
j udgnent hol ding that his prior incarceration tolled his supervised
rel ease and thereby extended the period he nmust submt to super-
vised rel ease. W AFFIRM

BACKGROUND
On April 25, 1995, Jackson was convi cted of arned robbery

in a Louisiana court and sentenced to five years’ inprisonnent. He



was rel eased on parol e on Decenber 26, 1996, and his parole was to
expire on Septenber 8, 1999.

I n August 1999, approxi mately one nonth before his parole
was to expire, Jackson was arrested in the Southern District of
M ssi ssi ppi and charged with conspiracy to distribute marijuana and
use of a communication facility to facilitate conspiracy to distri -
bute marijuana. After his arrest, Jackson inmmedi ately contacted
his parole agent, and the parole agent was present at Jackson’s
first appearance in federal court. At that tinme, a parole viola-
tion warrant was issued for Jackson, but neither Jackson nor
federal authorities were notified of its issuance. Jackson
subsequently pleaded gquilty to one count of conspiracy to
distribute marijuana. On June 16, 2000, the Southern District of
M ssi ssi ppi sentenced Jackson to twenty nonths’ inprisonnent and
three years’ supervised rel ease.

Jackson was rel eased fromprison and began his period of
supervi sed rel ease on January 17, 2001. The supervi sed rel ease was
to end on January 16, 2004. On May 7, 2002, Jackson’s supervised
rel ease was transferred to the Mddle District of Louisiana.

In early 2002, Jackson was arrested in Louisiana on
charges that were |ater dismssed. On June 7, 2002, while those
charges were pending, Louisiana revoked Jackson’s parole on the
basis of his federal drug conviction, and Jackson was returned to
the State Departnent of Corrections to serve the thirty-two nont hs
remai ning on his arned robbery sentence.
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Jackson fil ed a state habeas corpus petition arguing that
his parole revocation violated his due process rights under

Morrissey v. Brewer, 408 U S. 471, 92 S. . 2593 (1972), because

he was not given a prerevocation hearing in a tinmely manner after
his arrest in August 1999. After holding two hearings, the
Comm ssioner for the state court recommended that the state court
grant Jackson’s petition. The Comm ssioner found that Jackson’s
due process rights had been viol ated because he was not given a
tinmely prerevocation hearing. Alternatively, the Comm ssioner
recommended that Jackson be given credit for tinme served while he
was serving his federal sentence and while he was at |iberty prior
to his parole revocation. On January 9, 2003, the state court
adopt ed the Conm ssioner’s recomendation and explicitly ordered
that Jackson be given credit for the tine he served in federa
custody and while he was at liberty. R 21. Jackson was rel eased
fromstate custody on January 17, 2003.

A petition for the revocation of Jackson’s supervised
rel ease was filed in the District Court for the Mddle D strict of
Loui siana on March 23, 2004, over two nonths after Jackson’s
supervised release was originally set to expire. The petition
al l eged that Jackson commtted five violations of his supervised
rel ease: (1) use of marijuana; (2) failure to make schedul ed
paynments on his fine; (3) failure to submt a nonthly report to his
probation officer; (4) failure to follow the instructions of his
probation officer; and (5) failure to conplete a substance abuse
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treatnent program ordered by his probation officer. Sonme of the
al l egations regarding the use of marijuana and the failure to nake
paynments on his fine occurred prior to the original expiration date
of his supervised release, and the remaining alleged violations
occurred after that date.

At the hearing on the petition to revoke Jackson’s super -
vi sed rel ease, Jackson argued that the petition should be denied
because it was not issued until after his supervised release
expired on January 16, 2004. The Governnent asserted that
Jackson’s supervised release period was tolled while he was
incarcerated for the parole revocation from June 7, 2002, unti
January 17, 2003, and that his supervised release, therefore,
expi red on August 26, 2004, nmeking the revocation petition tinely.
I n response, Jackson maintai ned that his supervised rel ease period
was not tolled by his incarceration because his incarceration was
found to be in violation of his due process rights. Jackson
further argued that the petition should be denied because he was
not given witten notice that his supervised rel ease period had
been tolled and because the tolling was not alleged in the
petition.

At the hearing, Jackson admtted to violating the terns
of his supervised release after January 16, 2004, but stated that
he thought that his supervised rel ease ended on that date. He
admtted that his parole officer told him orally that his
supervi sed release had been tolled, but stated that he did not
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bel i eve this because he was given no docunentation of the tolling.
Jackson testified that he went to the appropriate judge s chanbers
and asked whet her his supervised rel ease had been tolled, and that
soneone there told himthat she was unaware of the tolling, and
that she would wite hima letter if there were any changes to his
supervi sed rel ease. Jackson stated that he never received a letter
stating that his supervised rel ease had changed, so he t hought that
it expired on January 16, 2004, as originally schedul ed.

At the conclusion of the hearing, the district court
found that Jackson had violated the terns of his supervised rel ease
as alleged in the revocation petition, and the court ordered the
parties to file briefs on the issue whether Jackson’s supervised

release was tolled by his incarceration followng his parole

revocation. 1In his brief, Jackson argued that his incarceration
did not toll his supervised release because unconstitutional
i ncarceration, like an unconstitutional statute, is void. Jackson

additionally asserted that, pursuant to the state court ruling
giving himcredit for the tine he served in federal prison and
while at liberty, his sentence for the arned robbery offense
expired in April 2002. Therefore, he contended that his sentence
had expired by the tinme his parole was revoked on July 7, 2002,
meki ng his incarceration not related to a conviction and tolling of
his supervised release inproper under 18 U S.C. 8§ 3624(e). The
Governnent asserted that the state court did not find that the
revocation of Jackson’s parole was unconstitutional and that even
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if it did, the incarceration still tolled his supervised rel ease
pursuant to 8 3624(e) because Jackson’s initial armed robbery
convi ction was not overturned.

The district court determned that the state court had
ruled that although Jackson’s parole revocation was unconstitu-
tional, his incarceration for the parole revocation neverthel ess
tolled his supervised rel ease. Accordingly, the district court
granted the petition to revoke Jackson’ s supervised rel ease. The
district court sentenced Jackson to 105 days’ inprisonnment (tine
served), up to six nonths at a hal fway house at the discretion of
his probation officer, and twenty-five nonths’ supervised rel ease.
Jackson filed a tinmely appeal .?

DI SCUSSI ON

The sole issue before us is whether the district court
had jurisdiction to revoke Jackson's supervised rel ease.? Jackson
contends that his inprisonnment did not toll the term of his
supervi sed release because his parole revocation was held

unconstitutional by the state court. Jackson asserts that because

! Jackson initially filed his notice of appeal nore than ten days but
less than thirty days after the judgnment was entered, so this court renmanded the
casetothe district court to determ ne whether the untinmely filing of the notice
of appeal was the result of excusable neglect or good cause (entitling Jackson
to an extension of tine under FED. R APP. P. 4(b)(4)). United States v. Jackson,
No. 04-30887 (5th Gr. Cct. 5, 2004) (per curiamj. The district court granted
Jackson the extension of time, naking his notice of appeal tinely. See FED. R
APP. P. 4(b)(4).

2 For the first tine in his reply brief, Jackson argues that he was
entitled to witten notice of the tolling of the termof his supervised rel ease
under 18 U.S.C. § 3583(f). Argunments raised for the first tineinareply brief,
even by pro se litigants such as Jackson, are waived. See Knighten v.
Commi ssioner, 702 F.2d 59, 60 n.1 (5th Gr. 1983).
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the state court ruled that his parole ended in April 2002, and his
parol e was not revoked until June 7, 2002, his incarceration could
not have been related to his arnmed robbery conviction and,
therefore, could not have tolled his term of supervised rel ease.
We review the district court’s jurisdiction to revoke a

def endant’s supervi sed rel ease de novo.® United States v. Jinenez-

Martinez, 179 F.3d 980, 981 (5th Gr. 1999). A district court has
jurisdiction to revoke a defendant’s supervi sed rel ease during the
term of supervised release, or wwthin a reasonable tine after the
term of supervised release has expired if a sumobns or warrant
regardi ng a supervised rel ease violation was issued prior to the
expiration of the termof supervised release. 18 U S. C. § 3583(i).
The revocation warrant was issued on March 23, 2004, and Jackson’s
supervi sed rel ease was revoked on June 25, 2004. Thus, unl ess
Jackson’s period of supervised release was tolled during his
i nprisonnent, the district court |acked jurisdiction to revoke
Jackson’ s supervi sed rel ease.

We begin our analysis with the plain text of the statute,

see Doe v. KPM5 LLP, 398 F.3d 686, 688 (5th G r. 2005), which

st at es:

The term of supervised rel ease commences on the day the
person is released from inprisonnent and runs concur-

8 Qur review in this case is de novo because Jackson chall enges the
district court’s jurisdictionto adjudicate the petitionto revoke his supervised
rel ease; Jackson does not make a discrete challenge to the district court’'s
ultimate conclusion. Cf. United States v. Jeanes, 150 F.3d 483, 485 (5th Gr.
1998) (reviewing the district court’s decision not to reduce the defendant’s
supervi sed rel ease for abuse of discretion).
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rently with any Federal, State, or l|local term of pro-
bation or supervised release or parole for another
of fense to which the person is subject or becones subj ect
during the term of supervised release. A term of
supervised release does not run during any period in
which the person is inprisoned in connection with a
conviction for a Federal, State, or local crinme unless
the inprisonnent is for a period of I|ess than 30
consecutive days.

18 U.S.C. § 3624(e) (enphasis added). The first part of the
enphasi zed sentence i ndi cates that the period of supervised rel ease
does not run during inprisonnment; the statute states no exceptions.
Additionally, the *“period” of inprisonnent during which the
supervised release termis tolled is connected to “a conviction for
a Federal, State, or local crine.” Although Jackson was put back

in prison through an unconstitutional parole revocation hearing,

the conviction for which his sentence existed in the first place —
comm ssion of the Louisiana arned robbery offense —was valid and
is not contested by Jackson here. The statutory text is
unanbi guous; Jackson’s period of supervised release was properly
tolled during his inprisonnent and thus the district court properly
had jurisdiction to rule on the petition to revoke Jackson’s
supervi sed rel ease.

The Suprene Court’s treatnent of the sane statute in

United States v. Johnson, 529 U S 53, 120 S. C. 1114 (2000),

i nfornms our anal ysis here. 1n Johnson, the defendant was initially
sentenced to 171 nonths’ inprisonnment and a nmandatory period of
three years’ supervised release. Intervening caselaw in Johnson’s
favor resulted in one of his convictions being vacated, which
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reduced his sentence to fifty-one nonths. Because Johnson had
already served nore than fifty-one nonths, he was imediately
rel eased. Johnson then sought a reduction in his supervised
release termfor the extra tinme he served in prison. The Suprene
Court held that Johnson was not entitled to any reduction in his
period of supervised rel ease because 8§ 3624(e) explicitly states
that a term of supervised release does not conmmence until the
defendant “is released frominprisonnent.” Johnson, 529 U S. at

57, 120 S. Ct. at 117 (quoting § 3624(e)); accord Jeanes, 150 F.3d

at 485 (arriving at a simlar conclusion in a pre-Johnson case).
Additionally, the Court noted that its reading of the statute
“accords with the statute’s purpose and design. The objectives of
supervi sed rel ease would be unfulfilled if excess prison tinme were
to offset and reduce terns of supervised release.” Johnson, 529
US at 59, 120 S. C. at 1118. Supervi sed Rel ease serves a
rehabilitative role “distinct fromthose served by incarceration”
by hel pi ng defendants transition back into the conmunity. 1d. As
we have noted before, “supervised release . . . serves a broader,
soci etal purpose by reducing recidivism” Jeanes, 150 F. 3d at 485;

see also Gozlon-Peretz v. United States, 498 U. S. 395, 407, 111

S. . 840, 848 (1991) (“Supervised release is a unique nethod of
post confi nenment supervision invented by Congress for a series of
sentencing reforns.”).

The district court’s result in this case simlarly

supports, but is not dependent upon, the policy ainms of supervised
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rel ease. Shortening the period of supervised rel ease reduces the
anpunt of time a former prisoner is nonitored by the system and
underm nes the rehabilitative goals Congress pursued in enacting
8§ 3624. While Jackson was in prison, purposefully kept out of the
community, his probation officer could not supervise hin it was
i npossi ble for his probation officer to assist himin returning to
the conmmunity. Al t hough Jackson’s case is in sone ways
di stingui shabl e fromJohnson because the state gave Jackson credit
for the tine served in prison,® this difference is insufficient to
renove Jackson’s case beyond the plain text of the statute, or to
divorce it fromthe policy ains of 8§ 3624.
CONCLUSI ON

In light of the plain neaning of the statute and the

Suprene Court’s pronouncenents on simlar chall enges, the judgnent

of the district court is AFFI RVED

4 Johnson was convi ct ed of federal offenses and thus his appeal stenmed
froma challenge to the federal district court’s refusal to give himcredit for
his time served to reduce his period of supervised release. Johnson, 529 U S
at 55; 120 S. C. at 1116-17.
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