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FI TZWATER, District Judge:

In this interlocutory appeal, the governnent challenges the
district court’s bench ruling precluding it from calling sixteen
W tnesses of whomit first learned after the crimnal trial of four
defendants was continued for several nonths. We nust decide
whet her the district court abused its discretion by excluding the
W t nesses based on Fed. R Evid. 611(a) and on its inherent power
to avoid the needless consunption of time and to control its
docket, but wthout first considering the content of their

anticipated testinony. Concluding the district court abused its

"‘District Judge of the Northern District of Texas, sitting by
desi gnati on.



di scretion, we VACATE and REMAND for further proceedings.
I

Def endants Mary Ann Col onb, Edward Janes Col onb, Sammy Davi s,
Jr. (“Sammy Davis”), and Danny Davis are charged by superseding
indictment with various drug-related and firearm of fenses arising
from the alleged operation of a drug distribution network from
Novenber 1991 to Novenber 2001.! They are accused, inter alia, of
conspiring to possess withintent to distribute not less than fifty
grans of crack cocai ne, although the governnent maintains that it
can prove they trafficked several kilograns of crack during the
conspiracy.

The grand jury handed up the original indictnent on May 15,
2002.2%2 Defendants pleaded not guilty. After several continuances
apparently caused by the conplexity of the case, the district court
set the trial for May 17, 2004. During late April 2004 Samry Davis
and his codefendants each noved to sever fromthe renmai ni ng counts
the trial of his charge of possession of a firearmby a convicted
fel on. The court granted the notion, severed the count for a
separate trial, and continued the trial of the remaining charges

agai nst Samy Davis and the codefendants until June 1, 2004.°® On

!Danny Davis is not charged in the firearm count.

2The grand jury returned superseding indictnents on April 15,
2004 and June 9, 2004. The changes nmde in the superseding
indictnments are irrelevant to this appeal.

3Sammy Davis was convicted of the offense at the separate
trial.



June 1, 2004, as scheduled, the district court conducted jury
selection. After the jury was chosen, but before it was sworn,
I ssues arose concerni ng the scope of the supersedi ng i ndi ct nent and
the anticipated length of the trial. The court on its own
continued the trial until Septenber 23, 2004 to allownore tine to
consider the issue. It |later delayed the trial to Septenber 27,
2004.

Beginning in June 2004, the prosecutor, Assistant United
States Attorney Brett L. Gayson (“Grayson”), began to receive
letters or tel ephone calls fromseveral individual s—al nost all of
whom are incarcerated—who said they had information concerning
defendants’ all eged of fenses and offered to testify at trial. The
nunber of contacts intensified in Septenber. G ayson and the case
agents intervi ewed t hese persons and determ ned t hat si xteen should
be called as witnesses. From Septenber 12 through Septenber 21,
2004 G ayson advised defendants’ counsel that the governnent
intended to call additional coconspirator-type wtnesses and
provi ded di scovery concerni ng them

On Septenber 23, 2004 defendants noved to continue the trial
or, alternatively, to strike the neww tnesses, contendi ng they did
not have sufficient tinme to prepare for cross-exam nation. On
Septenber 27, 2004, in a bench ruling, the district court denied
the continuance notions, concluding that defendants were not
entitled to delay the trial based on the new governnent w tnesses.
The court reasoned that there mght be circunstances in which a
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conti nuance woul d be warranted based on the addition of a w tness,
but it concluded that this was not the appropriate type of case
gi ven the additional evidence to be offered.

The court also decided on its own to exclude the w tnesses
whom t he governnent had added after the May 17, 2004 trial date.
The court concluded that “[t] he judge i s supposed to control his or
her docket, the order of the trial, and avoid the needless
consunption of tinme, and to decide all of that on the particular
circunstances of the case.” R 14:14. It stated that its ruling
was not based on t he governnent’s purpose for calling the w tnesses
or on what each woul d say, but on “control of the docket, needl ess
consunption of tinme.” 1d. at 23. The court cited as authority to
exclude the witnesses Rule 611(a)* and its “inherent power to avoid
t he needl ess consunption of tinme and the Court’s ability to control
its docket.” I1d. at 15.° It did not find that the governnment’s
attenpt to add the wtnesses violated a scheduling order in the
case or a court rule, nor did it consider the content of the

wi t nesses’ anticipated testinony.® Instead, the court pointed out

“The court actually referred to “Federal Rule of Cvil
Procedure 611(a),” R 14:15, but all parties agree that it intended
to cite Fed. R Evid. 611(a).

The court also cited its authority “under the comon | aw,”
id. at 15, 16, but it appears that it was referring to common | aw
principles incorporated in Rule 611(a), see id. at 15, 18.

SFor exanple, at one point inits ruling the court stated:
| did not ask him now, M. Gayson, are any
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that the governnent had been ready to go to trial on May 17, 2004
W t hout the w tnesses, suggesting that, since the governnent was
prepared at that tinme to try the case without the testinony, it
should be ready for trial without it now.’ Fromthe inception of
its bench ruling, the court nmade plain that it was attenpting by
its decision to establish through appellate review what are the
limts on the power of district judges to control their dockets by

restricting the witnesses who can testify.®

of these eight or ten or twelve wtnesses, are
they going to give you any nore information
than you had on My 17th when this trial
started other than to show that these four
def endants — and sone nmaybe to all, naybe
sone to only one or two —are guilty of the
crinmes charged in the indictnent that none of
the other witnesses are going to address? |
didn’t give him that opportunity. It seened
to me a question that didn’t need to be asked
sinply because we were going to trial on My
the 17th.

ld. at 18-19. It elsewhere “conceded that [it] hadn’t gone t hrough
each one of these witnesses with [Gayson], given [hinm the
opportunity to do that before [it] said what [it] was going to
do[.]” Id. at 23.

The court noted: “And, again, this is a two-year-old case, an
over two-year-old case, and | think ny statenent at the pretrial on

the record —off the record was that, gee, you were ready to go on
May 17th.” 1d. at 13.

8As it began dictating the ruling, the court noted that it was
speaking “for the record for the three judges that wll get the
opportunity toreviewthis case,” id. at 3, opined that, “fromthis
judge’s view, this is a very significant issue about the role of
Article I'l'l inthe admnistration of justice and the ability of the
Court to control its own docket,” id. at 4, and stated, “It’'s a
serious matter, Court of Appeal judges. Please bear with ne.” |d.
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Al t hough at various tines the district court referred to sone
of the followng factors as not being germane, being only
tangentially germane, or being nere asides to its dispositive
reasoning, it appears to have been influenced by how the w t nesses
cane to the governnent’s attention, what notives they |ikely had
for testifying (i.e., prisoners attenpting to obtain reduced
sentences), and the nunber of additional witnesses. It noted that,
in the interimbetween the May 17, 2004 and Septenber 2004 tri al
dates, it had presided over a three-week trial in United States v.
John Tinothy Cotton, et al., which Grayson had al so prosecuted. 1In
Cotton the governnent had called 106 w tnesses, nmany of whom the
court thought were cunulative at best, and several of whom had
contacted the governnent after | earning about the case, in hopes of
obt ai ni ng sentence reductions.® Simlarly, inthe instant case the
W tnesses in question were prisoners who contacted the gover nnment
after Sammy Davis was convicted of the fel on-in-possession charge,
stating that they could provide i nformati on that coul d hel p convi ct
t he defendants. The court seened to be concerned that, with the

i ncreasing nunber of such persons called as wtnesses, the

The court observed that it saw nothing inproper about the
governnent’s calling such wtnesses, and it stated that its
experience in the Cotton trial had given it a new perspective on
the place and use of such wtnesses, despite the potential for

abuse. It also expressed the belief that, before calling such
W t nesses, the governnent, including Gayson as a prosecutor, woul d
satisfy its obligation to ensure that the trial, including the

testinony presented, was a search for the truth, not an effort to
get a conviction.



i kel i hood would also escalate that unreliable testinony could
escape governnent scrutiny, be introduced at trial, and taint the
system 10

Al t hough the court appears to have been influenced by the
foregoing factors, it expressly based its decision on Rule 611(a)
and its inherent power to avoid the needl ess consunption of tine
and its ability to control its docket.! The court saw the case as
one that was two years old, where the governnent had been ready to
go to trial on May 17, 2004, w thout prisoner wtnesses who had
cone to light only afterward and who woul d not have been avail abl e
to testify had the case been tried as scheduled, and who were
nmotivated to help thenselves by testifying. It recognized a
general governnent prerogative to call as many witnesses as it

want ed, but, having tried the Cotton case, where the governnent

1Al t hough we recogni ze that the district court’s concern with
the witnesses’ notivation to testify apparently influenced its
deci sion, we accept its statenents that it excluded the evidence
for the reasons it dictated on the record. W therefore have no
reason to address whether the court could have excluded the
evidence on this basis, although we note that we have |long held
that such concerns are appropriately assessed by the jury in
determning witness credibility. See, e.g., United States v.
Cervant es- Pacheco, 826 F.2d 310, 315 (5th Gr. 1987) (en banc)
(holding that informant who receives contingent fee is not
disqualified fromtestifying, and stating that, “[a]s in the case
of the witness who has been prom sed a reduced sentence, it is up
to the jury to evaluate the credibility of the conpensated
W tness.”).

11See R 14:16 (“The basis of the ruling is this Court’s
authority under the federal rules, the common | aw, and its i nherent
power to control its docket and avoid the needl ess consunption of
tinme.”).



call ed 106 wi tnesses, and in the circunstances of the present case,
it declined to permt the governnent to exercise that right.

After it ruled, the court permtted the governnent to nake a
proffer. The governnent asserted that the court’s decision
effectively excluded si xteen wi tnesses whomit had di scovered only
after the May 17, 2004 trial date. Gayson detailed the date each
W t ness contacted the governnent, the manner (letter or tel ephone
call) in which contact was made, and the expected content of the
W tness’ testinony. The governnent contended the w tnesses were
hel pful to its case, and were not cunul ative, because sone would
testify to drug transactions that constituted unall eged overt acts
in furtherance of the conspiracy, and others woul d corroborate the
testinony of other cooperating w tnesses. It posited that the
evidence would also assist the governnment in proving drug
gquantities necessary to establish guilt on the offense charged,
i.e., in excess of fifty grans of crack cocaine, and that were
relevant to sentencing. One w tness, who was not a prisoner, woul d
corroborate the testinony of a wtness who had been designated
before the May 17, 2004 trial date, and who was subject to
i npeachnent as a coconspirator.

I n announcing its ruling, the district court observed several
times that reasonable jurists could di sagree about whet her the new
W tnesses should be excluded, and it noted that the issue would
likely recur. 1t strongly encouraged the governnent to appeal its
decision, and it granted the governnent’s notion for a trial
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continuance so that it could seek permssion to pursue an
interlocutory appeal. The governnent obtained the approval of the
Acting Solicitor General, and this appeal followed.!?

I

We reviewthe “district court’s evidentiary rulings for abuse

of discretion.” United States v. Giffin, 324 F.3d 330, 347 (5th
Cir. 2003) (citing United States v. Mranda, 248 F. 3d 434, 440 (5th
Cr. 2001)). “Adistrict court by definition abuses its discretion
when it nmakes an error of law.” United States v. Del gado- Nuiiez,
295 F. 3d 494, 496 (5th Gr. 2002) (brackets omtted) (quoting Koon
v. United States, 518 U.S. 81, 100 (1996)).

11

Qur first question is whether Rule 611(a) authorized the

2\\6 have jurisdiction under 18 U. . S.C. § 3731, which provides,
in relevant part:

An appeal by the United States shall lie to a
court of appeals froma decision or order of a
district court suppressing or excluding
evidence or requiring the return of seized
property in a crimnal proceeding, not made
after the defendant has been put in jeopardy
and before the verdict or finding on an
indictment or information, if the United
States attorney certifies to the district
court that the appeal is not taken for purpose
of delay and that the evidence 1is a
substantial proof of a fact material in the
pr oceedi ng.

In this case, the United States Attorney certified that the appeal
is not taken for purpose of delay and that the evidence is a
substantial proof of a fact material in the proceedi ng.
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district court to exclude the wtnesses. Rule 611(a) provides:

The court shall exercise reasonable control

over the node and order of interrogating

W t nesses and presenting evidence so as to (1)

make the interrogation and presentation

effective for the ascertainnment of the truth,

(2) avoid needl ess consunption of tinme, and

(3) protect witnesses fromharassnent or undue

enbarrassnent .
The gover nnment contends Rul e 611(a) neither supported excluding the
W t nesses nor supplied an independent basis for determning the
adm ssibility of evidence, because it only enpowers a court to
control the node and order of presenting evidence. Def endant s
maintain that Rule 611(a) authorized the court to exclude the
W t nesses because it enables a district court to exercise control
over its docket and |imt the nunber of governnent w tnesses to
avoi d the needl ess consunption of tine.

The command of Rule 611(a) that “[t]he court shall exercise
reasonable control over the node and order of interrogating
W t nesses and presenting evidence” does not support the decision
bel ow to exclude the sixteen governnent w tnesses. “Unli ke the
vast majority of the other Evidence Rules, Rule 611 does not
purport to regulate the adm ssibility of evidence. Instead, the
rule gives trial courts broad powers to control the ‘node and
order’ of what is otherw se adm ssible evidence.” 28 Charles Al an
Wight & Victor Janes Gold, Federal Practice and Procedure 8§ 6162,
at 338 (1993) (footnote omtted). Although decisions that a court

makes under Rule 611 nmay indirectly affect whether proof is
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admtted, the Rule does not provide an independent ground for
excl udi ng ot herw se-admi ssi ble evidence. See id. 8§ 6163, at 344-
45. *“Thus, the key to understanding the scope of Rule 611 is that
it affects adm ssibility only as an incident to regul ati ng node and
or der; the provision itself creates no standards for
admssibility.” Id. at 345-46. “Wuere a court excludes evidence
to advance the policies specifically described in subdivision (a),
it is Rule 403 and not Rule 611 that supplies the power for that
action.” |d. at 345.

Defendants rely on a portion of the Advisory Commttee note
that indicates that questions may arise during trial that “can be
sol ved only by the judge’s common sense and fairness in view of the
particul ar circunstances.” Appellees Br. at 12 (quoting Rule 611

advisory comittee’s note).?®® The district court cited this

13The paragraph at issue states:

Item (1) restates in broad terns the power and
obligation of the judge as devel oped under
common |aw principles. It covers such
concerns as whether testinony shall be in the
form of a free narrative or responses to
specific questions, the order of calling
W t nesses and presenting evi dence, the use of
denonstrative evidence, and the nmany other
gquestions arising during the course of atrial
whi ch can be solved only by the judge’ s common
sense and fairness in view of the particular
ci rcunst ances.

Rul e 611 advisory commttee’'s note (citations omtted).
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| anguage, considering it a “catchall.” R 14:18. Defendants
appear to suggest that this note |anguage, conbined with Rule
6l1(a)(2)’'s directive that “[t]he court shall exercise reasonable
control over the node and order of interrogating wtnesses and
presenting evidence so as to . . . avoid needl ess consunption of

time,” authorizes a court to exclude wi tnesses when their testinony
W Il needlessly use trial tine.

When the note | anguage is understood in its proper context,
however, it does not support the assertion that it is a catchal
provision for regulating the adm ssion of evidence. A fair
assessnent of the entire paragraph reveal s that, in addressing Rule
611(a)(1l), the Advisory Commttee is providing exanples of
“concerns” addressed by a Rule that “restates in broad terns the
power and obligation of the judge as devel oped under common | aw
principles.” Each relates to the “node and order” of interrogating
W t nesses and presenting evidence. The “many other questions” to
whi ch the note refers pertain to the “node and order” of presenting
evidence, not to questions of adm ssibility. The note | anguage
cannot be read to enlarge the powers of the district court found in
the text of the Rule.

In explaining its decision, the district court al so di scussed

the part of the Advisory Commttee note that relates to Rule

4The district court stated: “That’'s what |I'm doing in this
case to the best of ny ability, Fifth Grcuit, under the particul ar
circunstances of this case and the procedural devel opnents that
were occasioned by the Court’s May 17th ruling.” R 14:18.
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6l11(a)(2). But as the note suggests, it is Rule 403 that provides
the authority to exclude evidence. See Rule 611 advisory
commttee’s note (“A conpanion piece is found in the discretion
vested in the judge to exclude evidence as a waste of tinme in Rule
403[ 1.7). “Where a court excludes evidence to advance the
policies specifically described in subdivision (a), it is Rule 403
and not Rule 611 that supplies the power for that action.” Wi ght
& CGold, supra, § 6163, at 345. Under Rule 611(a)(2), needless
consunption of tinme is avoided through the court’s regul ation of
the node and order of interrogating wtnesses and presenting
evi dence.

The district court erred as a matter of |law, and therefore
abused its discretion, in relying on Rule 611(a) to preclude the
governnent fromcalling the witnesses in question.

|V

We next consider whether the district court’s inherent
authority to avoid the needl ess consunption of tinme and to control
its docket authorized it to exclude the witnesses. The governnent
posits that the court abused its discretion in excluding non-
cunul ative evidence without first consideringits content and after
acknow edging that there was no evidence that the testinony was
untruthful. Defendants maintain that, |ike court orders that limt
the nunber of alibi or character witnesses a party may call, the

district <court’s ruling prohibiting the new wtnesses from



testifying was a proper use of its inherent power.
A

A district <court has inherent power “to control the
di sposition of the causes on its docket with econony of tine and
effort for itself, for counsel, and for litigants.” Landis v. N
Am Co., 299 U S. 248, 254 (1936) (referring to power to stay
proceedi ngs as incident to such inherent powers). “The federa
courts are vested with i nherent power ‘to manage their own affairs
so as to achieve the orderly and expeditious disposition of
cases[,]’ . . . includ[ing] the power of the court to control its
docket[.]” Whodson v. Surgitek, Inc., 57 F.3d 1406, 1417 (5th Cr
1995) (footnote omtted) (addressing inherent power of court to
control its docket by dism ssing case as sanction for failing to
obey court order) (quoting Link v. Wabash R R Co., 370 U. S. 626,
630 (1962), and citing Inre United Mts. Int’'l, Inc., 24 F. 3d 650,
654 (5th Cr. 1994)). W have approved various rulings based on
the district court’s invocation of this inherent power. See, e.g.,
United States v. Hughey, 147 F.3d 423, 430-31 (5th Cr. 1998)
(concluding that district court had power and duty to control its
docket and ensure that counsel properly prepared so that case could
be tried rather than continued, and holding that district court did
not err by requiring defense counsel either to commt to firmtrial
date or wthdraw from case); Marinechance Shipping, Ltd. v.

Sebastian, 143 F. 3d 216, 218 (5th Cr. 1998) (hol ding that inherent
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authority to control docket authorized district court to decide
order in which to hear and decide pending issues). W have also
recogni zed that a district court nmay i npose reasonable tine limts
on the presentation of evidence and the exam nation of w tnesses.
“The district court has broad discretion in nmanaging its docket
i ncl udi ng mai ntai ning the pace of the trial by interrupting counsel
or settingtinelimts. Reasonable limts on questioning ‘based on
concerns about . . . harassnent, prejudice, confusion of the
i ssues, the witness’ safety, or interrogation that is repetitive or
only marginally relevant’ are permssible.” United States .
Mal oof, 205 F.3d 819, 828 (5th G r. 2000) (alteration in original;
citation omtted) (citing Sins v. ANR Freight Sys., Inc., 77 F.3d
846, 849 (5th Cr. 1996), and quoting United States v. Gay, 105
F.3d 956, 964-65 (5th Cir. 1997)); see also Aetna Cas. & Sur. Co.

v. Quynes, 713 F.2d 1187, 1193 (5th Cr. 1983) (affirm ng deci sion

in civil case to limt nunber of expert wtnesses who could
testify). Qur precedents thus allow a court to place reasonable
structural limts on the governnent’s case, | eaving the prosecution

room to operate within them by culling unnecessary evidence,
prioritizing wtnesses, and streanmlining testinony, wthout
sacrificing significantly probative evidence as a result of

arbitrary restrictions that wunduly constrict its ability to



prosecute crinmes.

In reviewing the district court’s exercise of its inherent
power in this case, we set to one side whether the court could
have placed structural limts on the governnent’s case that m ght
have indirectly affected the presentation of its evidence but that
did not specifically exclude wtnesses individually or
categorically. The district court did not inpose such
restrictions; it sinply forbade the governnent from calling all
W t nesses designated after the May 17, 2004 trial date, | eaving the
prosecution wi thout viable options to fill the voids inits proof.
We focus instead on the court’s inherent authority to take ad hoc
measures, such as the one adopted here.

“The scope of the district court’s discretion to nanage trials
before it is and nust be particularly broad. . . . [Dlistrict
courts have wi de-rangi ng control over managenent of their dockets,
the courtroom procedures, and the adm ssion of evidence.” United
States v. Janati, 374 F.3d 263, 273 (4th Gr. 2004). But in the
context of a crimnal prosecution, “[s]ubject to the district
court’s reasonabl e managenent of cases brought to the court for

trial, the governnent too has broad di scretion to prosecute crines,

’\W¢ use the term “structural” as convenient shorthand to
descri be reasonable restrictions on the governnent that regulate
the overall presentation of its case, such as limts on tine or on
the nunber of wtnesses, but that |eave the prosecution free to
make individual tactical and nethodol ogi cal choices within these
limts, such as concerning whomit will call to testify and what
other evidence it will introduce.
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probably limted otherwise only by an unconstitutional notive.”
ld. at 274 (citation omtted). Moreover, as in the present case,
“when t he governnent prosecutes a conspiracy involving a series of
crimes . . . the governnent nust be given additional |I|atitude
during trial to carry its burden of proof.” | d. We think the
proper adjustnment of the court’s broad inherent power to control
its docket and manage trials, and the governnent’ s correspondi ngly-
broad di scretion to prosecute crines, requires that when, as here,
the district court invokes an ad hoc neasure, it nust consider the
content of facially-relevant and adm ssible evidence before
excluding it based on its inherent power. 1t
B

The governnent’s proffer reflects several grounds for
concluding that the evidence is facially relevant and adm ssi bl e.
Fifteen witnesses can testify to distinct overt acts, such as drug
sal es, that involve one or nore defendants, that are not charged in
t he superseding indictnment, but that were allegedly undertaken in
furtherance of the conspiracy. The governnent is entitled to prove
uncharged overt acts. See United States v. Jackson, 845 F. 2d 1262,

1265 (5th Cr. 1988) (holding that the governnment “may prove

18Al t hough we discuss the court’s obligation to consider the
content of anticipated testinony when inposing ad hoc limts on
W t nesses, we do not suggest that content considerations are
irrel evant when inposing structural limtations. Instead, in such
ci rcunst ances the content assessnent is effectively subsuned in the
determ nation of what restrictions are reasonabl e.
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additional overt acts not Ilisted in the indictnent”). No
previously-identified wtness <can testify concerning these
transacti ons.

Mor eover, in a drug case, al though sone drug quantity evi dence
is nore pertinent to sentencing than to trial, drug quantity nust
be charged and proved beyond a reasonabl e doubt when the statutory
maxi mum sent ence i ncreases based on the anmobunt. See, e.g., United
States v. Doggett, 230 F.3d 160, 164-65 (5th Cir. 2000).! The
governnent’s interest in establishing additional drug quantities
can thus be substantial.?®

The remaining witness, who is not presently incarcerated,
intends to testify to facts that the governnent says wll
corroborate the testinony of a previously-identified wtness
regardi ng nunmerous drug transactions, over a period of about

ei ght een nont hs, involving sone of the defendants.

YThe district court nmade its ruling after the Suprene Court

granted certiorari in United States v. Booker, = US | 125 S
Ct. 738 (2005), but before it decided the case in January 2005.
Recognizing the rule of cases |ike Doggett, and perhaps

anti ci pati ng one possi bl e outcone of Booker, the governnent argued
that the new wtnesses would enable it to prove the required
quantity of at least fifty granms of crack cocaine “and would
provide for sentencing purposes relevant conduct quantities of
controll ed substances.” R 14:21-22.

8\W& recogni ze that the governnent’s right to prove additional
drug quantities is not conpletely unfettered. A district court may
in its discretion conclude that the governnent has reached the
point where it should not be permtted to use valuable trial tine
to prove relatively small anmounts that probably will not affect the
jury’'s determ nation of drug quantity but likely will bear only on
a sentencing issue to be decided by the judge.
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According to the governnent, the evidence to be adduced from
all sixteen wtnesses wll strengthen its case by denonstrating the
breadth and scope of the defendants’ drug trafficking activities,
showing that during the conspiracy nunerous crack and powder
cocai ne transactions occurred in several cities in tw states.

C

It follows fromthe foregoing recitation of the governnent’s
facially-rel evant evidence that defendants’ reliance on cases that
recogni ze the district court’s authority to |limt the nunber of
alibi or character witnesses is m splaced. Character w tnesses
necessarily testify to a limted range of issues, and such
testinony is often cunul ati ve when presented by several w tnesses.
See, e.qg., United States v. Edwards, 702 F.2d 529, 530 (5th Cr.
1983) (hol ding that testinony of nore than five character w tnesses
woul d have been cunul ative). The governnent’s evidence, by
contrast, pertains to several discrete drug transactions that are
probative of the nature and details of defendants’ alleged
participation in the conspiracy.

Unli ke the witnesses in the present case, who wll testify to
several different drug transactions and di sparate conduct to which
ot hers cannot testify, the witnesses in Loux v. United States, 389
F.2d 911 (9th Gr. 1968), the sole alibi case that defendants
di scuss, would all have related the sane fact: that the defendant

was pl ayi ng basketball in prison at the tinme of the crinme. |d. at



917. The district court in Loux allowed the defendant to subpoena
five convicts to testify to this alibi, but drew the |line there,
denyi ng a request to subpoena five additional convicts. The Ninth
Circuit found no abuse of discretion, noting that, “[a]s a
practical matter, the court needs the right to inpose sone
limtation on the nunber of witnesses testifying about a particular
fact.” |1d. (enphasis added).
D

In the instant case, the district court ruled that presenting
the additional w tnesses woul d needl essly consune tinme, but it did
not assess the content of their anticipated testinony. Although it
was apparently influenced by such factors as howthe w tnesses cane
to the governnent’s attention, their likely notives for testifying,
and the nunber of additional wtnesses, the court essentially
concl uded, based on the fact that the governnent was prepared to go
to trial on May 17, 2004 and presunmably believed its evidence was
then sufficient to establish guilt, that introducing additiona
evi dence woul d necessarily be wasteful and a needl ess expenditure
of time and should be pretermtted as a function of docket control.
The court abused its discretion by excluding the witnesses on this
basis, without first considering the content of their anticipated

t esti nony. 1°

¥Qur concl usi on does not suggest that a district court nust
necessarily consider the content of anticipated testinony before it
excludes a witness who was not tinely disclosed in accordance with
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Defendants also nmaintain that Rule 403% authorized the
district court to exclude evidence that it determ ned would result
i n needl ess consunption of tine. W do not doubt that the court
coul d have acted under Rule 403, but we agree with the governnent
that the court did not do so.2! Because we review a Rule 403
deci sion for abuse of discretion, see, e.g., United States v. Hays,
872 F. 2d 582, 587 (5th Cr. 1989), and since the district court did
not exercise its discretion on this basis or engage in a bal anci ng
process that we can review, we have no occasion to deci de whet her

the sixteen witnesses were properly excluded under the Rule.

a court order or rule. Although in sone contexts we have expressed
a decided preference for continuances over excluding w tnesses,
see, e.g., United States v. Garrett, 238 F.3d 293, 301 (5th Cr.
2000) (reversing district court exclusion of twenty five governnent
W t nesses where, inter alia, prejudice could have been cured by
brief continuance), we recognize that there are i nstances, such as
when the speedy trial clock is about to expire, when the case nust
be tried when set, and the court may in its discretion exclude a
gover nnment wi tness who was not tinely disclosed and whose testinony
woul d unduly prejudice the defendant.

2Rul e 403:

Al t hough rel evant, evidence may be excl uded if
its probative val ue IS substantially
out wei ghed by the danger of unfair prejudice,
confusion of the issues, or msleading the
jury, or by considerations of undue delay,
waste of tine, or needless presentation of
cunul ative evi dence.

2The district court referred to Rule 403 when reading the
Advisory Committee note to Rule 611(a), but it did not base its
deci sion on the Rule.
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Qur deci sion today does not, of course, preclude the district
court on remand from considering, either in a pretrial hearing or
during trial, whether sone or all of the witnesses in question
shoul d be excluded under Rule 403 (or, for that matter, on any
ot her proper procedural or evidentiary basis). But because Rule

403 permts the exclusion of relevant evidence only if, as

pertinent here, “its probative value is substantially outwei ghed by
considerations of . . . waste of tinme, or needless
presentation of cunul ative evidence,” it follows that the district

court must in sone manner consider the content of the w tnesses’
anticipated testinony so that it can assess its probative val ue
before deemng it inadm ssible. See Swajian v. Gen. Mdttors Corp.
916 F. 2d 31, 34 (1st Cr. 1990) (holding, inter alia, that district
court erred as a matter of law by failing to fully consider
probative val ue of evidence before excluding it under Rule 403).
Vi

Having determned that the district court’s ruling cannot
stand, we return to its request for guidance, including its
apparent concern that a decision contrary to its owmn will signa
that the governnent, rather than the district court, effectively

controls the presentation of governnment witnesses in a crimna

trial.?

2At the conclusion of its bench ruling, the district court
st at ed:



There are in fact several tools available to a court that
seeks to rein in a prosecutor’s extravagant use of limted court
tinme. The court can rely on its inherent power to control its
docket and manage trials, provided it considers the content of the
evi dence before excluding it.?# The court can place structura
limts on the governnment’s presentation of its case, as long as
they are reasonabl e and appropriately recogni ze the prosecution’s
broad discretion to prosecute crinmes. And, provided it considers
the content of the governnent’s proposed testinony and engages in
the required balancing process, the court can exercise its
di scretion under Rule 403 to exclude evidence when its probative
val ue is substantially outwei ghed by considerations such as waste
of tinme or needl ess presentation of cunul ative evidence.

* * *

We note in closing that this case has been pendi ng since My

[ U nder these kind of circunstances, if it’s
the governnment’s call about who's going to
cone rather than the district judge' s call,
the Fifth Grcuit needs to tell ne, and |
suspect and suggest respectfully to them al
the other district judges. That’s how it
wor ks, District Judge. You just sit there and
| et them keep goi ng.

R 14:47.

2We do not hold that the district court, when exercising its
i nherent authority and considering whether to exclude facially-
relevant and adm ssible evidence, nust follow any prescribed
procedure. The district court remains firmy incontrol, retaining
the discretion to decide the specific nmethod that is appropriate
under the particul ar circunstances of the case, provided the one it
enpl oys i s adequate to assess the content of the evidence.
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2002 and, despite its apparent conplexities,? it is tinme that it
is tried. We therefore encourage the district court to set a
pronpt trial date and give the governnent and the defendants their
day in court.?® The district court’s Septenber 27, 2004 bench
ruling excluding the governnment from calling the witnesses in
question is VACATED, and this case is REMANDED for further
proceedi ngs consistent with this opinion.

VACATED and REMANDED.

24The governnent asserts that “this is a relatively conplex
drug case involving nunerous drug sales, pur chases, and
negoti ati ons over the course of ten years.” Appellant Br. at 22.

2The di strict judge stated during his bench ruling that he did
not “recall exactly why it is that this case is going on two and a
half years old,” and specifically did not recall whether his
“Iintervening [serious illness] played sone role init.” R 14:5.
By urging that this case be brought expeditiously to trial, we
intend neither disrespect for, nor insensitivity toward, our
col | eague or the burdens under which he | abored during his illness.
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