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DeMOSS, Circuit Judge:
| NTRODUCTI ON

Plaintiffs-Appellants (“Appellants”) challenge the district

court’s grant of sunmmary judgnent in favor of Defendant-Appellee

City of Shreveport (the “City”) dism ssing Appellants’ 42 U S.C. 8§

1983, Title VII, and Loui siana constitutional and statutory cl ai ns.

W affirmin part, reverse in part, and renmand the case for further

proceedi ngs consistent with this opinion.

Appellants are white nales who were denied enpl oynent after

applying to becone City firefighters. At the tinme Appellants



applied, the Gty used a hiring process that placed applicants into
separate lists according to race and sex. The City created its
race-conscious hiring process in an attenpt to conply with a 1980
consent decree drafted to end discrimnatory hiring practices in
the CGty's fire departnent and to renedy the effects of past
di scrim nation. Appel l ants challenge both the decree and the
hi ri ng process.
FACTUAL BACKGROUND

In 1977, the U S. Departnent of Justice (“DQ”) filed a
| awsuit against the City allegingits fire departnent used racially
and sexually discrimnatory hiring practices. To settle the
lawsuit, the City signed a proposed consent decree providing a plan
to end then-current discrimnatory practices and renedy the effects
of past discrimnation. Although the Cty signed the decree, it
did not admt to any unlawful discrimnation. Because the Gty
declined to admt to unlawful discrimnation, the district court

initially refused to enter the decree. United States v. Cty of

Al exandria, No. 77-2040, 1977 W. 69 (E.D. La. July 22, 1977).
However, in 1980, this Court reversed the district court and

ordered the decree be entered. United States v. City of

Al exandria, 614 F.2d 1358 (5th Cir. 1980).1

"We reviewed the decree at that time under a rationa basis standard of review. City of
Alexandria, 614 F.2d at 1363 (inquiring whether the decree was* reasonably related to the legitimate
state goal of achieving equality of employment opportunity”). This standard of review no longer
applies, and we now strictly scrutinize al race-conscious remedies to ensure they are narrowly
tailored to achieve acompdling government interest. City of Richmondv. JA. Croson Co., 488 U.S.
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To renedy the effects of past discrimnation, the decree sets
forth a long-term goal that the Cty achieve — subject to the
availability of qualified applicants — the sane proportions of
bl acks and wonen in its fire departnent “as blacks and wonen bear
to the appropriate work force in the particular jurisdiction.”?
However, the decree does not define “appropriate work force.” The
decree also requires the Gty to adopt an interimhiring goal of
filling at least fifty percent of all firefighter vacancies with
qualified black applicants and at l|east fifteen percent wth
qualified female applicants. The interimgoal remains in effect
until the long-termgoal is achieved and nai ntai ned for one year.

The decree itself does not mandate any particular hiring
process for neeting its goals. Therefore, the Gty fornmed its own
process.® Phase one requires all firefighter applicants to take

the CGvil Service Exam To pass, an applicant needs a score of at

469, 493-94 (1989). Thus, as we re-evaluate the decree under strict scrutiny, we are not bound by
our prior approval of it under the rational basis standard.

*The decree is published as an appendix to City of Alexandria, 614 F.2d at 1367-72.

*The City’s hiring process remained substantially the same from the time the decree was
entered until Appellantswere denied employment between 2000 and 2002. In 2004, the City changed
its hiring process. The City claimsit continues to strive toward the interim and long-term goalsin
the decree, but that its new hiring processis race-neutral. Much to this Court’ s dissatisfaction, the
City has kept secret the details of its new hiring process. In addition, the City has failed to explain
how it expectsits new alegedly race-neutral hiring process to meet the goals of the decree when its
old race-conscious process apparently did not. In any event, we limit our analysis to the hiring
process the City used at the time Appellants were denied employment because it is that process
Appellants argue violated their rights. We refer to the City’ sold hiring process in the present tense
in our opinion purely to avoid continuous, and possibly confusing, tense changes.
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| east seventy-five. Points are then added to the scores of
applicants with prior energency nedical or paranmedic training or
mlitary service. Wen the final nunerical scores are cal cul at ed,
the applicants are separated into three lists: a white male |ist,
a black male list, and a female list. Each |ist is ranked by exam
score from highest to lowest. The Gty then determ nes how nmany
firefighter positions it needs tofill. Finally, starting wth the
hi ghest exam score on each list, the City selects approximately
tw ce as many applicants as vacant spots to proceed to phase two of
the hiring process. O those selected to proceed, fifty percent of
the males are white and fifty percent are black. Every fenmale who
recei ves a seventy-five on the examusually proceeds to phase two
because of the extrenely | ow nunber of fenale applicants.

Phase two i ncl udes si x additional steps an applicant nust pass
to becone a firefighter: (1) an agility test; (2) a general
prelimnary interview, screening for disqualifying conduct, such as
drug use; (3) a crimnal background check; (4) a polygraph exam
(5) a psychol ogi cal examand interview, and (6) a nedical exam An
applicant who fails any step is i medi ately deni ed enpl oynent. An
appl i cant who passes each step is imedi ately awarded enpl oynent.

Under this hiring process, Appellants’ exam scores in phase
one were too low on the white nale list to proceed to phase two.

PROCEDURAL HI STORY

In October 2000, Appellant Jeffery Todd Dean (“Dean”), an



unsuccessful white mal e applicant, sued the Gty under 42 U S.C. §
1983, alleging the decree and the hiring process violate the Equal
Protection O ause of the Fourteenth Amendnent. Dean and the Gty
filed cross-notions for summary judgnent. In 2002, during the
pendency of those notions, eight additional white male applicants
brought simlar discrimnation suits against the Gty. |In addition
to Dean’s equal protection claim they asserted clains under Title
VI, the Louisiana Constitution, and a Louisiana anti-
di scrimnation enploynent statute.* The cases were consolidated
wth Dean’s, and all eight joined his pending notion for sunmmary
judgnent. All parties stipulated to proceed before a magistrate
judge. In Cctober 2004, the magi strate judge deni ed Dean’s notion
for sunmary judgnent and granted the Gty’'s, dismssing all clains
against the Gty. This tinely appeal followed.

DI SCUSSI ON

| . Applicable Standard of Review

We reviewa district court’s grant of summary j udgnent de novo

and apply the sane standards as the district court. Daniels v.

Gty of Arlington, 246 F.3d 500, 502 (5th Gr. 2001). Summary

judgnent is proper only “if the pleadings, depositions, answers to
interrogatories, and admssions on file, together wth the

affidavits, if any, show that there is no genuine issue as to any

“We address atotal of four claimson appeal. However, not all nine Appellants brought each
of these claims below. Therefore, on remand the district court’s first order of business will be to
determine the effects of our decision today on each individual Appellant.
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material fact and that the noving party is entitled to judgnent as

a matter of [|aw FED. R Qv. P. 56(c); see also Priester v.

Lowndes County, 354 F.3d 414, 419 (5th Cr. 2004). “If the noving

party neets the initial burden of showi ng there i s no genuine issue
of material fact, the burden shifts to the nonnoving party to
produce evi dence or designate specific facts show ng the exi stence
of a genuine issue for trial.” Priester, 354 F.3d at 4109. W
resolve doubts in favor of the nonnoving party and nake all
reasonabl e inferences in favor of that party. 1d.
1. Appellants’ Equal Protection Cause Caim

Appellants first contend that the consent decree and the
City’s hiring process violate their right to equal protection under
the United States Constitution.

a. Strict Scrutiny

The Equal Protection Cause of the Fourteenth Anendnent
provides that “[n]o State shall . . . deny to any person withinits
jurisdiction the equal protection of the laws.” U S. ConsT. anend.

XV, 8 1 (enphasis added); see also Gty of Richnond v. J.A Croson

Co., 488 U. S. 469, 493 (1989). “Classifications based on race
carry a danger of stigmatic harm. . . [and] may in fact pronote
notions of racial inferiority and lead to a politics of racial
hostility.” Croson, 488 U.S. at 493. Thus, all race-conscious
measures receive strict scrutiny review under the Equal Protection

Cl ause. See id. at 493-94: see also Black Fire Fighters Ass’'n V.




Cty of Dallas, 19 F.3d 992, 995 n.6 (5th Gr. 1994) (explaining

that this standard applies to consent decrees). Strict scrutiny
revi ew demands that a race-consci ous neasure be (1) justified by a
conpel i ng governnent interest and (2) narrowy tailored to further

that interest. Police Ass’n ex rel. Cannatella v. Cty of New

O leans, 100 F.3d 1159, 1167 (5th Gr. 1996).
1. Conpelling Interest
It is well settled that the governnment has a conpelling

interest in renedying its own past discrimnation. See United

States v. Paradise, 480 U. S. 149, 167 (1987). However, a general

assertion of past societal discrimnation is insufficient. See
Croson, 488 U. S. at 499. Rather, the governnment nust justify its
action with a showi ng of past discrimnation by the governnenta

unit seeking to use the race-conscious renedy. See id. at 495-97;

see al so Wgant v. Jackson Bd. of Educ., 476 U. S. 267, 276 (1986);

Police Ass’n, 100 F.3d at 1168.

The Suprenme Court has offered little guidance as to how nuch
evidence of past discrimnation is required. Id. However,
“[t]here is no doubt that ‘[w] here gross statistical disparities
can be shown, they alone in a proper case may constitute prim

facie proof of a pattern or practice of discrimnation. Croson,

488 U.S. at 501 (alteration in original) (quoting Hazel wood Sch.

Dist. v. United States, 433 U. S. 299, 307-08 (1977)). The rel evant

statistical conparison is between the nunber of mnorities in the



work force of the governnental unit and “the nunber of mnorities
qualified to undertake the particular task.” See Croson, 488 U. S.
at 502.

Appel  ants argue that even in 1980, the Cty had no conpelling
interest to justify the decree or a race-conscious hiring process.
Appel l ants point out that the decree is not based on any fornma
factual finding of past discrimnation. Further, the Gty s hiring
process was adopted solely to conply with the goals of the decree.
Appel l ants urge us to hold that a governnental unit may use a race-
conscious renedy only after a formal judicial, |egislative, or
adm nistrative finding of past discrimnation. The Cty maintains
that in 1980 it clearly had a conpelling interest. The City
concedes that a formal finding of past discrimnation was never
made, but insists that one was not required.

W agree with the Gty. Not hing in Suprene Court or Fifth
Circuit precedent conpels us to require a formal finding of
discrimnation prior to the use of a race-conscious renedy. To the

contrary, in Police Ass’'n, 100 F.3d at 1167-68, we stated that

“Croson does not require a city to incrimnate itself by proving
its own participation in past discrimnation.” It is when a
remedial program is challenged that a trial court nust nake a
factual determ nation that there was a strong basis in evidence for
the concl usion that renedial action was necessary. Thus, what we

meant in Police Ass’n was that the governnent need not incrimnate




itself with a formal finding of discrimnation prior to using a
race-conscious renedy, but if the renedy is later challenged, a
court nust determne there was a strong evidentiary basis for its
enact nent . This approach is consistent with pre-Croson Suprene

Court precedent. See Wgant, 476 U.S. at 277 (explaining that

“[e]videntiary support for the conclusion that renedial action is
warrant ed becones crucial when the renedial programis chall enged

incourt by nonmnorit[ies]” (enphasis added)); see also id. at 289

(O Connor, J., concurring) (agreeing that “a contenporaneous or

antecedent finding of past discrimnation . . . is not a
constitutional prerequisite . . . to an affirmative action plan”
(enphasi s added)). This approach is also in line with other

circuits that have addressed the issue. See, e.qg., Aiken v. Cty

of Menphis, 37 F.3d 1155, 1162-63 (6th Cr. 1994) (“No forma

finding of past discrimnation by the governnent unit involved is

necessary . . . .”7); see also In re Birmngham Reverse

Discrimnation Enploynent Litig., 20 F.3d 1525, 1539 (11th Gr.

1994) (explaining that the governnent “was not required to nake
formal findings about its own past discrimnation--it nerely had to
have a strong basis in evidence”(enphasis added)). Thus, to the
extent our prior decisions were unclear, we now clarify that when
a governnental unit enploys a race-conscious renedy, it need not
have already made a formal finding of past discrimnation.

Nevertheless, if the renmedy is later challenged, the review ng



court nust ensure there was strong evi dence of past discrimnation
warranting the renmedy. W turn now to whet her strong evidence of
discrimnation existed in this case, such that in 1980 the Gty had
a conpelling interest in renedying it.

The district court concluded that the Cty nade an adequate
show ng of past discrimnation. We agree. Prior to 1974, the
City's fire departnent had never hired a bl ack enpl oyee. |In 1974,
after it was sued by black applicants alleging racially
discrimnatory hiring practices, the Cty hired three black
firefighters. After the lawsuit was settled, the Cty hired no
bl ack enpl oyees in 1975, just one black firefighter in 1976, and no
bl ack enpl oyees in 1977. In 1977, another |awsuit was brought
against the Cty, this tine by the DQJ, alleging racially and
sexual ly discrimnatory hiring practices. 1In the tine between the
1977 lawsuit and the 1980 decree, the Cty hired only six
additional black firefighters. Thus, when the decree was entered
to settle the DQJ lawsuit, only 10 of the Gty's 270 firefighters
were black.® At that time, blacks accounted for approximately
forty percent of the general populationinthe Gty of Shreveport.
Further, the Gty now admts it systematically excluded all black
applicants prior to 1974 and hired the fewit did between 1974 and
1980 in response to pending |awsuits. Appellants do not contest

these statistics and offer no alternative explanation for them

®By 1980, the City till had not hired a single female firefighter.
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expert or otherw se.

We recognize that the relevant conparison when determ ning
whet her discrimnation existed is between the nunber of black
firefighters in the CGty's fire departnent and the “nunber of
[ bl acks] qualified to undertake the particular task,” see Croson,
488 U.S. at 502, not the nunber of blacks in the general
popul ation, see id. W are also aware that the Cty has not
presented a precise cal cul ati on of how many bl ack applicants were
qualified to becone firefighters in the years leading up to the
1980 decr ee. Nevertheless, we find it inconceivable that the

nunmber of qualified blacks was an “enphatic zero.” See Dean V.

Cty of Shreveport, No. 00-2372, slip op. at 14 (WD. La. Cct. 22,

2004) (quoting Guice v. Fortenberry, 661 F.2d 496, 505 (5th Cr.

1981) (en banc)).

In nost cases, a governnental wunit’s failure to provide
statistical data conparing the nunber of mnorities in its work
force with the nunber of mnorities qualified to undertake the
particular task, rather than the nunber of mnorities in the
general population, wll prove fatal to an attenpt to show past

discrimnation. See, e.qg., Coson, 488 U. S. at 501-02 (finding no

conpelling interest in renedying past discrimnation because the
governnent failed to show how many mnorities in the relevant
mar ket were qualified to undertake the particular task). But in

rare cases, the statistical disparity may be so great between a

11



particular work force and the general population that, along with
ot her overwhel m ng evidence, it may provide us with an adequate
basis to conclude no genuine factual issue remains regarding the
exi stence of past discrimnation.

This is such a case. In addition to the fact that the Cty
hired no black enployees prior to 1974 and only 10 black
firefighters as of 1980, the overwhel m ng evi dence shows that (1)
the Cty now admts that for over 100 years it systematically
excluded all mnorities fromits fire departnent; (2) the Cty has
been sued nunerous tines for racial and sexual discrimnation; and
(3) Appellants have failed to offer any alternative expl anati on,
expert or otherwise, for +the gross statistical disparity.
Therefore, the district court properly concluded that the Cty had
a conpelling interest in 1980 to enter into the decree and
i npl ement a race-conscious hiring process.?®

The Gty argues that this conclusion ends our conpelling

interest inquiry. We di sagree. In addition to show ng past

®Again, we do not intend to suggest a statistical disparity between a work force and the
general population, without additional overwhel ming evidence, isenoughto show past discrimination.
Had the City not admitted to systematically excluding blacksfromitswork forceand twice previousy
been sued for racia discrimination, our decision today might have been different. See Paradise, 480
U.S. at 169 (taking into account that the governmenta unit systematically excluded minorities and
had previously faced numerous allegations of racia discrimination). Similarly, our decision might
have been different had A ppellantsrebutted the City’ sevidence or offered an aternative explanation,
thereby raising some genuinefactual issue. See Priester v. Lowndes County, 354 F.3d 414, 419 (5th
Cir. 2004) (explaining that after the moving party meetsit initial burden of showing no genuineissue
of material fact remains, the burden shiftsto the nonmoving party to raise one by producing evidence
or by pointing to specific facts).
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discrimnation, the Gty nust al so convi nce us that when Appel |l ants
wer e deni ed enpl oynent between 2000 and 2002, lingering effects of
past discrimnation still necessitated a race-conscious renedy.

See Paradise, 480 U S. at 169-70 (focusing repeatedly on whether

any remaining effects of past discrimnation still warranted a

race-conscious renedy); see also Police Ass’'n, 100 F.3d 1168-69
(sanme). If the effects of past discrimnation no |onger existed
when Appellants were denied enploynent, the City no |onger had a
conpelling interest to justify a race-conscious renedy. See

Par adi se, 480 U. S. at 169-70; see also Police Ass’'n, 100 F. 3d 1168-

69. The district court in error focused solely on whether the City
had a conpelling interest in 1980. See Dean, slip op. at 13-15.
Thus, we nust determ ne on appeal whether any effects of the City’'s
past discrimnation still existed when Appellants were denied
enpl oynent, such that the Gty still had a conpelling interest to
justify its race-conscious renedy at that tine.

Agai n, as mandat ed by Croson, 488 U. S. at 501-02, the rel evant
statistical conparison is between the nunber of blacks in the
Cty's fire departnent and the nunber of blacks qualified to
undertake the particular task. Thus, in order to denonstrate that
its remedy was still necessary between 2000 and 2002, the City had
to show what percentage of its qualified applicant pool was bl ack
during that tinme period. The Cty did not do so. The record is

entirely inconsistent regarding this issue, and the district court
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failed to address it.

For exanple, Fire Chief Kelvin J. Cochran (“Chief Cochran”)
was asked in his deposition, “Do you know of any study or anything
t hat woul d i ndi cate what the pool of avail able qualified applicants
m ght be bl acks and wonen?” He responded, “No, nma’am’” Chi ef
Cochran was | ater asked, “To your know edge, is there any kind of
study available . . . that would give sone information on what the
actual denographics are for your fire district area or your hiring
area?” He again responded, “No, ma’am”

Attenpting to provide this crucial data, the Gty later hired
an expert statistician to calculate the denobgraphics of its
qualified labor pool.” The expert’s conclusions rested on the
assunption that the percentage of bl acks passing the Gvil Service
Exam est abli shed the percentage of blacks in the qualified |abor
pool. W see nunerous problenms with this assunption, all of which
W Il require careful consideration on renmand.

First, it is inappropriate to rely on an expert statistician
wth a Ph.D. in Economics to determ ne what nakes an applicant
qualified to becone a firefighter. The Gty, its fire departnent,

or a vocational expert nust nmake this determ nation. See dson v.

Schwei ker, 663 F. 2d 593, 596-97 (5th Cr. 1981) (using a vocati onal

"The DOJ aso attempted to determine whether a statistical disparity existed between thefire
department’ s work force and its qualified labor pool. After aninitial conclusion in 2002 that there
was no disparity, the DOJ later concluded it “lacked [the] essential data necessary to render a
determination.” Thisillustrates the need for further factual development on remand.
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expert to determ ne whether plaintiff was qualified for particul ar

positions); see also New Oleans (Gulfwi de) Stevedores v. Turner,

661 F.2d 1031, 1035 (5th Cr. 1981) (sane); Sinons v. Sullivan, 915

F.2d 1223, 1224 (8th Cr. 1990) (sane); Noble v. Ala. Dep't of

Envtl. Mynt., 872 F. 2d 361, 363 (11th G r. 1989) (deferring to the

state agency when establishing what qualifications were required
for certain state positions). A statistician, after he is inforned
what a qualified applicant is, may then cal cul ate the denographics
of the qualified |abor pool. Second, the fire departnent itself
contradicts its own expert’s definition of a qualified applicant.
The expert defined qualified applicants as those havi ng passed the
Cvil Service Exam Yet the Gty maintains, and the district court
stated in its ruling, “there is no evidence that persons wth
hi gher passing scores nmake better fire[fighters] than those with
| ow passing scores.” Dean, slip op. at 17. W fail to understand
how passi ng scores concl usively establish the denographics of the
qualified applicant pool if passing scores nean nothing wth
respect to predicting the quality of future firefighters. Third,
| ogi ¢ cuts agai nst equating the percentage of blacks who pass the
Cvil Service Examw th the percentage of blacks in the qualified
| abor pool. Equating the two percentages ignores the six
subsequent steps an applicant nust successfully pass in order to
becone a firefighter, including: (1) an agility test; (2) a general

prelimnary interview, screening for disqualifying conduct, such as
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drug use; (3) a crimnal background check; (4) a polygraph exam
(5) a psychol ogical exam and interview, and (6) a nedical exam
Surely, an applicant who receives a passing score but then fails
one of these requirenents is not qualified.

On remand, the City nust properly define a “qualified
applicant.” It nust then provide reliable statistical data show ng
the percentages of blacks in its work force and in its qualified
| abor pool between 2000 and 2002. Only when the district court has
this information can it properly decide whether a sufficient
disparity still existed. Until then, a genuine issue of materi al
fact remains, thereby preventing a |l egal analysis of whether the
City’'s race-conscious renedy was still necessary between 2000 and
2002. Al though this alone requires us to reverse the district
court’s judgnent and remand the <case for further factua
devel opnent, we wll also review the court’s narrow tailoring
anal ysi s.

2. Narrow Tail oring

The Suprenme Court has focused on the following factors
(“Paradi se factors”) when reviewng a race-conscious renedy to
ensure it is narromy tailored: the necessity of the particular
relief and the efficacy of alternative renedies; the flexibility
and duration of the relief, including the availability of waiver
provisions; the relationship between the nunerical goal of the

relief and the rel evant | abor market; and the inpact of the relief

16



on the rights of third parties. See Paradise, 480 U S. at 171; see

also Black Fire Fighters Ass’n, 19 F. 3d at 995. Considering these

factors, it is clear that additional factual issues still remain,
such that we cannot properly conduct a narrowtailoring anal ysis on
this record. However, we briefly discuss each Paradi se factor to
highlight legal errors in the district court’s analysis and
specific factual disputes that nust be resolved on renmand.

a. Necessity of the Particular Relief and Efficacy
of Alternative Renedies

The district court concluded that the decree’s interimhiring
goal and the City’'s hiring process were necessary renedies. The
court also decided that alternative renedies would have been
insufficient to renedy past discrimnation. For the sane reason
t hat we cannot conpl ete our conpel |l i ng governnent interest anal ysis
at this tinme--nanely, the GCty's failure to explain the
denographics of its qualified | abor pool --we cannot properly revi ew
and weigh the first Paradise factor. W will not be able to
determ ne whether the renedies in this case were necessary between
2000 and 2002, or whether alternative renmedi es woul d have suffi ced,
until we know what statistical disparity still existed at that
time, if one still existed at all, between the fire departnent’s
work force and its qualified | abor pool.

However, before noving on to the next Paradi se factor, we nust
poi nt out nunerous | egal errors inthe district court’s anal ysis of

this factor. The court reasoned that “[t] he absol ute | ack of bl ack
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or female fire[fighters] prior to the institution of [the 1973]
litigation, followed by a lapse in mnority hiring until . . . the
[ 1980] consent decree,” nmade strong renedi al neasures necessary.

See Dean, slip op. at 16. This may have been true in 1980.

However, these events alone do not illustrate whether strong
measures were still necessary when Appellants were denied
enpl oynent. To the extent the district court focused on whet her

the renedi es were necessary in 1980, instead of between 2000 and
2002, it erred. There is no legal basis for the conclusion that
because a particular race-conscious renedy was necessary at one
point in time, it is still necessary two decades |ater. See
Paradise, 480 U S. at 171-72 (focusing on whether the race-
conscious renedy was still necessary when plaintiffs were denied

pronotions); see also Police Ass’'n, 100 F.3d 1169 (sane). On

remand, the City nust show that the decree and hiring process were
necessary when Appellants were deni ed enpl oynent between 2000 and
2002.

The district court simlarly erred in its analysis of the
efficacy of alternative renedies. By focusing on the tine | eading
up to the 1980 decree, the court could not have properly analyzed
whet her alternative renedi es would have sufficed when Appellants
were denied enploynent. The fact that alternative neasures woul d
have been insufficient in 1980 does not indi cate whet her they would

have been insufficient when Appellants were deni ed enpl oynent. On
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remand, the Gty nust show that race-neutral or |ess intrusive
remedi es woul d have been insufficient between 2000 and 2002.

In addition, the record is currently too inconsistent to
determ ne what alternative renedies, if any, the Cty has al ready
attenpted and whether those or any others wll suffice. For
exanple, one alternative to race-conscious hiring is increased
recruiting efforts targeting mnorities. 1In his deposition, Chief
Cochran stated that when the Cty recruits, it “does not
specifically target black and femal e applicants.” But in the sane
deposition he stated that the Gty specifically targets bl acks by
“targeting the African-Anerican churches.” Wen asked whet her the
City's recruiting policy is adequately geared towards attracting
mnorities, Chief Cochran admtted, “the Cty has never done any
kind of self-evaluation to see if its recruiting efforts are
appropriate for recruiting mnorities and wonen.” Thus, the
efficacy of alternative neasures remains a genuine issue of
material fact that nust be resolved on remand.

b. Flexibility and Duration

The district court found the decree and the hiring process
adequately fl exible. The court also decided that their |ong
duration did not preclude finding the renedies narrowy tailored.

The primary question when analyzing a renedy’s flexibility is

whet her its requirenents may be wai ved. See Paradise, 480 U. S. at

177 (focusing its flexibility analysis solely on whether
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requi renents could be waived). If they may, the renedy is
adequately flexible. See id. The decree requires the Cty to
adopt the long-termgoal of achieving, subject to the availability
of qualified applicants, the sane proportions of blacks and wonen
inits fire departnent “as bl acks and wonen bear to the appropriate
work force in the particular jurisdiction.” It also requires the
City to adopt an interim goal of hiring at least fifty percent
bl ack and fifteen percent femnal e enpl oyees until the | ong-termgoal
is achi eved and mai ntained for one year. The goal of the hiring
process parallels theinterimgoal in the decree. Wile the decree
does not allow the goals to be waived, it does specify that they
are “subject to the availability of qualified applicants.”
Despite this explicit exception, Appellants argue that the
decree and hiring policy require a rigid fifty percent racia
quota. The City, relying on the waiver provision, insists both are
flexible. The Gty also points out that since 1980, it has hired
less than fifty percent black enployees in all but two hiring
classes. W agree with the district court that the renedies are
adequately flexible. W do so because the renedi es here, as far as
their flexibility is concerned, parallel the flexibility of the
remedy in Paradise. In that case, the Al abama Departnent of Public
Safety was required to award half of all state trooper pronotions
to black enpl oyees. Par adi se, 480 U S. at 153. However, the

requi renment was contingent on the availability of qualified
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candi dat es. Id. at 177. This alone satisfied the flexibility
requirenent. Id. at 177-78. Like the renedy in Paradise, the
remedies here are contingent on the availability of qualified
applicants and are therefore adequately flexible.

The central thenme of a duration analysis is that the shorter

the life-span of the renedy, the nore likely it is narrowy

tailored. See Paradise, 480 U. S. at 178. The City' s obligations

under the decree end when it achieves its long-termgoal, that is,
when the City achi eves the sane proportions of bl acks and wonen in
its fire departnment “as blacks and wonen bear to the appropriate
work force.” In order to estimate when a particul ar goal m ght be
achi eved, the goal nust be clear. Thus, here it nust be cl ear what
proportions “bl acks and wonen bear to the appropriate work force.”
Determning this requires a precise definition of the phrase

“appropriate work force.” W have no precise definition.?

8Contrary to Appellants’ contention, wedid not definethe“ appropriatework force” in United
Statesv. City of Alexandria, 614 F.2d 1358 (5th Cir. 1980). However, we did state that the decree
“established long term goals of achieving . . . the same percentages of blacks and women as are
present in the workforces in the various affected localities.” 1d. at 1362. Appellants argue this
statement conclusively established the goal of the decree as achieving a percentage of blacksin the
fire department equal to that in the general population. Appellants also insist we are now bound by
that statement. Thiswould make the goal of the decree unconstitutional under Croson, 488 U.S. at
501-02.

We disagree with Appellants for severa reasons. First, by elevating the standard of review
to strict scrutiny, Croson, 488 U.S. at 494, effectively overruled our holding in City of Alexandria.
Second, the definition of the phrase “appropriate work force” was not at issue in that case. See
generally City of Alexandria, 614 F.2d at 1361-67. Third, our statement referring to “the
workforces,” id. at 1362, may have been shorthand for “the appropriate work forces,” to which the
plain language of the decree refers. In any event, we are not bound today by our alleged
interpretation of the decree, or our subsequent approval of it, in City of Alexandria.
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Therefore, the City' s goal remains unclear, and we cannot properly
anal yze duration.
When interpreting a consent decree, general principles of

contract interpretation govern. United States v. Chronalloy Am

Corp., 158 F.3d 345, 349 (5th GCr. 1998). W begin by looking to
the “four corners” of the decree. Id. at 350. We will then | ook

to extrinsic evidence if the decree is anbiguous. N. Shore Lab.

Corp. v. Cohen, 721 F.2d 514, 519 (5th Cr. 1983). A decree “is

anbi guous when it is reasonably susceptible to nore than one
meaning, in light of surrounding circunstances and established
rules of construction.” 1d.

W find the phrase “appropriate work force” anbiguous as a
matter of |aw The decree itself sheds no light on what the
adj ective “appropriate” neans in this context. Because we cannot
deci pher its nmeaning within the four corners of the decree, we need
extrinsic evidence to aid our interpretation. W have none. For
exanple, we have no prelimnary drafts of the consent decree or
correspondence between the parties during negotiations. This
evidence would help us determne what the parties neant by
“appropriate work force.” Wthout extrinsic evidence, we have no
reason to choose one possi bl e definition over another. Because the
phrase “appropriate work force” was not defined by the district
court, and because we are unable to do so wthout extrinsic

evi dence, the issue nust be resol ved on renmand.
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We al so stress that regardl ess of the outcone of the issue on
remand, the duration conponent of this Paradise factor wll favor
Appel l ants, at |east to sone degree. The durations of the renedies
in this case are breathtakingly long in conparison to others we

have revi ewed.® Edwards v. Gty of Houston, 78 F.3d 983, 1002

(5th Gr. 1996) (en banc), involved a consent decree that all owed
a police departnent to pronote a certain nunber of mnority
officers to sergeant and lieutenant.® The renedy was to last no

| onger than five years. 1d. In Black Fire Fighters Ass’'n, 19 F. 3d

at 997, we struck down a consent decree that allowed a fire
departnment to pronote a certain nunber of mnorities to higher
ranki ng positions. W found the renmedy not to be narrowy tail ored
even though it lasted for only three years. Id. Finally, in

Police Ass’n, 100 F.3d at 1173, we again struck down a race-

consci ous pronotional plan. W found the renedy not to be narrowy
tailored even though it was a one-tine set of pronotions, not an
ongoi ng plan. 1d. at 1169.

Therefore, the durations of the renedies in this case are
al ready considerably longer than those in any of our previous

cases. Thus, this factor wll weigh in Appellants’ favor

°In the midst of thislitigation in 2004, the City changed its hiring process. Nevertheless, we
cannot ignore the fact that when Appellants claimsarose, the process had been used for over twenty
years. The decree had been in effect for just aslong, and continues to this day.

9Athough we did not reach the merits regarding the consent decree’s constitutionality in
Edwards, werefer to the casetoillustrate just how long the durations of the remediesinthiscase are
in relation to others we have been confronted with in the past.
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regardl ess of how soon the district court determ nes the renedi es
m ght end. W point this out only to enphasize that in order for
these renedi es to be upheld on remand, other Paradi se factors nust
strongly suggest they are narrowy tailored.

On remand, the district court nust determne, using extrinsic
evidence, the decree’'s precise long-term goal by defining the
“appropriate work force.” It nust then estimate howlong it wll
take for the Gty to achieve that goal. Wen an approxinmate end
date is known, the district court can then re-weigh the duration
factor, keeping in mnd the past precedent we have |ust
hi ghl i ght ed.

c. Relationship Between the Nunerical Goal and the
Rel evant Labor Market

The district court conducted no neani ngful analysis of this
factor. Nor could it have. The long-term nunerical goal of a

race-consci ous renedy nust be closely tied to the relevant | abor

mar ket . See Paradise, 480 U S at 179. To weigh this factor
common sense demands we first know the renmedy’ s nunerical goal and
the rel evant | abor market. As discussed above, we know neither.
Croson nmandat es the nunber of mnorities in the rel evant | abor
mar ket be determned by the “nunber of mnorities qualified to
undertake the particular task.” Croson, 488 U S. at 502. As we
pointed out first in our conpelling interest analysis, and again in
the necessity and efficacy portion of our narrow tailoring

analysis, the Gty has not provided us with the denographics of its
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qual i fied applicant pool. Therefore, we cannot properly define the

“rel evant | abor market.” This al one prevents us fromrevi ewi ng and
wei ghing this factor. Further, as discussed in our duration
analysis, the long-term goal of the decree is unclear. Until we

know the nunerical goal of the decree and the relevant |[abor
market, the relationship between the nunerical goal and the
rel evant | abor market remains a genuine issue of material fact to
be resol ved on remand.
d. Inpact of the Relief on Third Parties
The final Paradise factor ensures a renedy does “not inpose
an unaccept abl e burden on innocent third parties.” Paradise, 480
U S at 182. The district court found the inpact on third parties
“not overly significant” in this case. See Dean, slip op. at 18.
The Suprene Court has given little guidance on this factor, but has
made a few things clear. First, renedies requiring nonmnorities
to be fired i npose a severe, and possibly unacceptable, burden on
third parties. Paradise, 480 U.S. at 182. Hiring preferences are
| ess burdensone. See id. Second, renedies allow ng unqualified
mnorities to be hired are likely not narrowy tailored. See id.
at 183. Third, renmedies nerely postponing a benefit to third
parties are |ess burdensone than ones permanently denying a
benefit. See id.
W agree with the district court that the inpact on

nonmnorities is not significant enough to nmake the decree and
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hiring policy unconstitutional per se. W do so because the
remedies in this case have all three characteristics the Suprene
Court has previously said favor a finding of narrow tailoring
wthin the context of this factor: (1) they do not require
nonmnorities to be fired; (2) they do not require unqualified
mnorities to be hired; and (3) they do not pose an absolute bar to
nonm nority enploynent. Paradise, 480 U. S. at 182-83. This factor
al one does not prevent a finding of narrow tail oring.

In sum the district court on remand nust devel op the record
further and re-evaluate both whether the decree and the hiring
process were still justified at the tinme of suit by a conpelling
governnent interest and whether they were narrowWy tailored to
further that interest.

I11. Appellants’ Title VII Caim

Appel l ants al so argue that the Gty’'s hiring process viol ates
Title VII. Specifically, Appellants refer us to 42 U.S.C. § 2000e-
2(1), which was added to Title VIl in 1991 and provides that “[i]t
shal | be an unl awful enploynent practice . . . in connection with
the selection or referral of applicants or candidates for
enploynent . . . to adjust the scores of, use different cutoff
scores for, or otherwise alter the results of, enploynent related
tests on the basis of race, color, religion, sex, or nationa
origin.” 8 2000e-2(l) (enphasis added) Appellants claimthat by

separating applicants’ G vil Service Examscores by race, the Cty
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in effect uses different cutoff scores on the basis of race. W
agree that the Gty’'s hiring process violates the plain | anguage of
section 2000e-2(1).

First, we nust point out that our decision that the Cty’'s
hiring process violates section 2000e-2(1) will stand even if on
remand the district court finds that the hiring process passes
scrutiny under the Equal Protection Clause. That is, even if the
process is “upheld as a valid nethod of affirmative action,”

Chicago Firefighters Local 2 v. City of Chicago, 249 F.3d 649, 656

(7th Gr. 2001), it neverthel ess violates the specific prohibitions
of section 2000e-2(l). See id. (recognizing that the practice of
“bandi ng” test scores is an acceptable formof affirmative action
under other Title VIl provisions and the Equal Protection C ause,
but continuing on to determne whether that practice violated
section 2000e-2(1)).

Appellants insist that the Gty violates section 2000e-2(1)
when, pursuant to its hiring policy, it ranks test takers from
hi ghest to | owest exam score, but then separates those scores
according to race and sex. The Cty responds, and the district
court held, that the hiring process does not violate the statute
because “[e]very applicant, black or white, ha[s] to score at | east
a seventy-five to pass the Gvil Service Exam” Dean, slip op. at
20. This conclusion is inconplete, however, because it focuses

only on the initial portion of phase one of the City’'s hiring
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process instead of on the entire process. The Gty is correct that
all applicants are subject tothe sane initial requirenent at phase
one -- a score of at |east seventy-five on the Cvil Service Exam
Qur anal ysis, however, cannot stop there because the Cty uses the
test scores again at another inportant step in the hiring process.
A passi ng score of seventy-five only nakes applicants eligible for
further consideration. Later in the process the Gty again uses
the exam scores to choose which applicants will proceed to phase
two of the hiring process. The Gty separates applicants’ exam
scores by race and sex and selects the sane nunber of blacks and
whites to proceed, starting with the highest exam score on each
segregated |ist.

This nethod of selection between phase one and phase two
violates the plain | anguage of section 2000e-2(l) because it has
the practical effect of requiring different cutoff scores, based
solely on race and sex, for continuing further in the hiring
process. W see no reason to ignore a clear violation of section
2000e-2(1) between phase one and phase two sinply because at the
outset of phase one the sanme cutoff score is required of all
applicants. Conpliance with section 2000e-2(1) is required at al
times during enploynent activities carried out “in connection with
the selection or referral of applicants or candidates for
enpl oynent.” See 42 U.S.C. § 2000e-2(1).

W find that the Gty's hiring process violates Title VII.
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Therefore, we reverse the district court’s dism ssal of Appellants’
Title VII claim
| V. Appellants’ Louisiana Constitutional Caim

Appel l ants’ next contention is that the CGty's hiring process
vi ol ates the Louisiana Constitution. Appellants point to Article
|, Section 3, which states not only that “[n]o person shall be
deni ed the equal protection of the Laws,” but also that “[n]o | aw
shal | discrim nate agai nst a person because of race.” The district
court, after determning that the Cty s hiring process survived
scrutiny under the United States Constitution, held that regardl ess
of whether the hiring process violates the Louisiana Constitution,
“Loui siana | aw nmust bowto federal |aw, which is the suprene | aw of
the land.” Dean, slip op. at 21. On appeal, the Gty sinply
states that even if its hiring process violates the Louisiana
Constitution, the consent decree shields the City fromliability
because it “preenpts state law.” W disagree and find that the
district court erred in determning that preenption affords the
City any formof protection frompossible violations of state | aw.

Clearly, had the City been required by federal law to
inplement its hiring process to redress a past federal
constitutional violation, federal |aw would preenpt the Louisiana

Consti tution. See In re Birnmngham Reverse Discrinnation

Enpl oynent Litig., 833 F.2d 1492, 1501 (11th Cr. 1987). But that

is not the situation we face here. The City originally denied that
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it had engaged in intentional discrimnation and was not found to
be in violation of the United States Constitution. Mor e
inportantly, the City was never ordered by a federal court, nor
mandated by any other federal law, to enter into the consent
decree. Rather, the Gty did so voluntarily. Thus, in the eyes of
the lawthe Cty’s hiring process is nothing nore than a voluntary
affirmative action program
As the Eleventh G rcuit has stated:

We perceive no reason for treating a consent decree
entered pursuant to a voluntary settlenent differently

from a voluntary affirmative action plan. In both
i nstances, the enployer has enbarked on a voluntary
under t aki ng; we rej ect any noti on t hat t he

menorial i zati on of that voluntary undertaking in the form
of a consent decree sonehow provides the enployer with
extra protection agai nst char ges of illegal
discrimnation . . . . It should be enphasized that
there has been no judicial determnation that the Cityis
liable for past discrimnation. . . . Thus . . . we are
not presented with a case in which the defendant was
required by law to inplenent an affirnmative action
program designed to renedy the effects of past
di scrim nation.

In re Birn nghamReverse Di scrinm nation Enploynent Litig., 833 F. 2d

at 1501 (11th GCr. 1987). W think the Eleventh Circuit’s
reasoning i s sound. As far as preenption is concerned, a voluntary
consent decree has the sane effect on state | aw as does a voluntary
affirmative action progranm -none.

Therefore, we need only decide whether the City' s practice of
separating applicants by race during its hiring process violates

the Loui siana Constitution. W think it is beyond dispute that it
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does. Deci sions of the Suprene Court of Louisiana bind us with
regard to the neaning of Louisiana constitutional provisions.
Those deci si ons nake abundantly clear that Article I, Section 3 of
t he Loui siana Constitution provides far greater protection agai nst
racial discrimnation than does its federal counterpart. See,

€e.g., La. Associated Gen. Contractors, Inc. v. State, 669 So. 2d

1185, 1196 (La. 1996). Under the United States Constitution,
classifications based on race are permssible if they are narrowy

tailored to serve a conpelling governnent interest. See Paradise,

480 U. S. at 166-67. However, under the Louisiana Constitution
classifications based on race “shall be repudiated conpletely,

regardl ess of the justification.” La. Associated Gen. Contractors,

Inc., 669 So. 2d at 1198. Under Louisiana law, once it is
determ ned that a cl assification based on race has been drawn, the
inquiry is over--Article |, Section 3 of the Louisiana Constitution
has been vi ol at ed. See id. Here, the City' s hiring process
unquestionably classifies according to race. The City separates

white and black firefighter applicants when deciding which

applicants will proceed to phase two of the hiring process. The
City’s actions violate Article |, Section 3 of the Louisiana
Consti tution. Also, even if on remand the district court

determ nes that the consent decree survives strict scrutiny under
the United States Constitution, an outconme which is far from

certain, the Louisiana Constitution is not preenpted because the
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decree was entered into voluntarily. Therefore, we reverse the
district court’s dism ssal of Appellants’ Louisiana constitutional
claim
V. Appellants’ Louisiana Statutory C aim

Appel lants’ final argunment is that the City s hiring process
violates a Louisiana anti-discrimnation enploynent statute.
Appel l ants note that LA Rev. STAT. ANN. 8§ 23:332(A)(2) (1998) nakes
it unlawful for enployers in Louisiana to “[i]ntentionally limt,
segregate, or classify . . . enployees or applicants . . . in any
way which would deprive or tend to deprive any individual of
enpl oynent opportunities, or otherw se adversely affect his status
as an enpl oyee, because of the individual’'s race, color, religion,
sex, or national origin.”

The district court granted summary judgnent in favor of the
City dismssing this claim W agree with the court’s ruling on
this clai mbecause Appel lants’ argunent is foreclosed by the plain
| anguage of anot her subsection of the statute they rely upon, which
provides that “[n]Jothing contained in [section 23:332] shall be
construed so as to create a cause of action agai nst an enpl oyer

for enploynment practices pursuant to any affirmative action
plan.” LA. Rev. Stat. AW. 8 23:332(G (enphasis added). The
statute make no distinction between valid and invalid affirmative
action plans. See id. Therefore, regardless of the outcone on

remand of Appellants’ remaining claim the Cty' s practice of
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classifying applicants according to race and sex does not violate
this statute. W affirm the district court’s dismssal of

Appel l ants’ Loui siana statutory claim

CONCLUSI ON

Based upon the foregoing, we AFFIRM the district court’s
di sm ssal of Appellants’ Louisiana statutory claim we REVERSE its
di sm ssal of Appellants’ equal protection clai mand REMAND t he case
for further factual devel opnent of the equal protection claim and
we REVERSE its dismssal of Appellants’ Title VII and Loui siana
constitutional clainms, and wth respect to the Title VII and
Loui siana constitutional clains, we REMAND the case for further
proceedi ngs concerning the entitlenent of each i ndivi dual Appell ant

to relief.

AFFIRMED in part; REVERSED in part; and REMANDED for further

proceedi ngs consistent with this opinion.
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