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Eric Del Barrio pled guilty to possession with the intent to
di stribute approxi mately 32.75 kil ograns of marijuana in violation
of 21 U S.C 8§ 841(b)(1)(D. He was sentenced to 50 nonths
i nprisonnment and three years supervised release. Hi s supervised
rel ease was revoked after he violated the rel ease terns, and he was
sentenced to another three-year term of inprisonnent, which was
suspended in favor of a 120-day period of confinenment in a
community corrections facility. Subsequently, Del Barrio again

violated the terns of his supervised release and was sentenced to



the statutory maxinmum term of two years inprisonnment under 18
U S. C § 3583(e)(3).1

On appeal, Del Barrio contends, for the first tinme, that the
sentence i nposed for violating the terns of his supervised rel ease
exceeded the statutory nmaxi numtwo-year sentence when the 120-day
period of confinenent in acomunity corrections facility, which he
contends is a term of inprisonnent, is taken into account. W
reject his contention and affirmhis sentence.

I

On January 20, 1999, Del Barrio pled guilty to possession with
intent to distribute approximtely 32.75 kilograns of marijuana in
violation of 21 U.S.C. §8 841(b)(1)(D). Del Barrio was sentenced to
50 nont hs i nprisonnent, to be foll owed by three years of supervised
rel ease. After serving his prison sentence, Del Barrio began his
termof supervised rel ease on Septenber 10, 2001. One year |ater,
in Septenber 2002, the district court found that Del Barrio
violated the terns of his supervised release and sentenced himto
three years i nprisonnent, which was suspended in favor of a 120-day
period of confinenment in a comunity corrections facility. Del
Barrio contends that such confinenent constitutes “inprisonnent,”

which, when conbined wth the subsequent two-year term of

The parties do not dispute that the underlying felony in this case is a
Class D felony. The maxi mumterm of inprisonment for a class D felon whose
term of supervised release is revoked is two years. 18 U. S.C. § 3583(e)(3)
(2000).



i ncarceration, exceeds the statutory maxinmum in 18 US C 8§
3583(e) (3).

In the district court’s witten judgnent, the court included
the comunity-correction-facility term under the heading of
“I'nprisonnent,” and not under the headi ngs of “Supervised Rel ease,”
“Standard Conditions of Supervised Release,” or “Additional
Supervi sed Rel ease Terns.” The court did note, however, that the
120-day confinenent was inposed as a “special condition of
supervi sed release.” During the proceeding, the judge stated:

| amgoing to revoke your Supervised Release Term | am

going to commt you to the custody of the Bureau of

Prisons for a period of three years. | am going to

suspend the execution of that Order of confinenent and

cause you to be confined in a hal fway house 120 days and

to be continued on Supervised Release Term until your

expiration date.

In May 2004, Del Barrio again was in front of the district
court regarding a violation of his supervised release term The
district court revoked Del Barrio's supervised rel ease and ordered
himinprisoned for atermof 24 nonths.? Del Barrio did not object
to this sentence, and he tinely filed this appeal. We have

jurisdiction pursuant to 28 U S.C. § 1291 and 18 U. S.C. § 3742(a).

’2ln United States v. Jackson, this Court held that the two-year maxinum
termof inprisonment under 8 3586(e)(3) applies on a cumul ative basis, not
separately to each tine supervised release is revoked. 329 F.3d 406, 407-08
(5th Gir. 2003).



A defendant’s failure to contenporaneously object to an
all eged error generally results in plain error review ® However,
we review de novo a sentence that allegedly exceeds the statutory
maxi mumterm*

Del Barrio contends that the district court erred when it
sentenced himto a termof inprisonnent in excess of the statutory
maxi mum two years. Del Barrio's argunents center around the
district court’s intent. First, Del Barrio argues that the
district court nust have intended the 120-day confinenent at a
community corrections facility to be i nprisonnent because the court
| acked the authority to inpose such a condition as a term of
supervi sed rel ease. Second, Del Barrio argues that because the
district court was required to state in open court the inposition
of any special condition of supervised release, the fact that he
did not do so indicates that he considered the 120-day confi nenent
in a comunity corrections facility as a term of inprisonnent.

A
Del Barrio's contention that the district court |[|acked

authority to i npose confinenent inacomunity corrections facility

3See, e.g., United States v. Ferguson, 369 F.3d 847, 849 (5th Gr.
2004). In Ferguson, the defendant argued that the termof incarceration
i nposed by the court exceeded the statutory naxi num when conbined with the
term of hone detention served during his supervised release. 1d. at 848. The
court ruled that, despite Ferguson's failure to object to the termof his
i ncarceration, his claimshould be reviewed de novo. Id. at 849 n. 2.

41d. at 849; see also United States v. Sias, 227 F.3d 244, 246 (5th Gr.
2000) (explaining that “because a sentence which exceeds the statutory naxi num
is an illegal sentence and therefore constitutes plain error, our review of
the issue presented in this appeal will be de novo”).
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as a condition of supervised release is wthout nerit. Section
3583 governs the district court’s discretion in inposing terns of
a supervised release following inprisonnent.> Under 8§ 3583(d),
subject to certain considerations, the district court may I npose
“any condition set forth as a discretionary condition of probation
in section 3563(b)(1) through (b)(10) and (b)(212) through (b)(20),
and any other «condition it considers to be appropriate.”®
Conspi cuously absent is 8§ 3563(b)(11), which provides that the
district court, at its discretion, may require that the defendant
“reside at, or participate in the program of, a conmmunity
corrections facility (including a facility naintained or under
contract to the Bureau of Prisons) for all or part of the term of
probation.”’

Del Barrio argues that we adopt a plain | anguage readi ng of
the statute: since 8 3563(b)(11) is not listed in § 3583(d), the
district court |acked authority to inpose confinenent in a
comunity corrections facility as a condition of supervised
rel ease; thus, such inposition nust be a term of “inprisonnent.”

I n accordance with the Eighth and Ninth Circuits,® we hold that the

°18 U.S.C. § 3583 (2000).
61d. § 3583(d).
718 U.S.C. § 3563(b)(11) (2000).

8See United States v. Griner, 358 F.3d 979, 981-82 (8th Cir. 2004);
United States v. Bahe, 201 F.3d 1124, 1136 (9th G r. 2000).
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district court has authority to inpose confinenent in a comunity
corrections facility as a condition of a supervised release term

G ven the lengthy treatnment of the | egislative history behind
8§ 3563 and 8§ 3583 by the Ninth Circuit in United States v. Bahe, we
provide only a streamined version. [In 1984, Congress enacted 8§
3583(d) as part of the Sentencing Reform Act of 1984, set forth in
Title Il of the Conprehensive Crine Control Act of 1984.° Section
3583(d) wunanbi guously gave courts the discretion to inpose
confinenent in a community corrections facility as a discretionary
condition of supervised release; as it does today, 8§ 3583(d)
referenced 8§ 3563(b)(12), which is the sane as the current version
of 8§ 3563(b)(11).1°

Twel ve years |l ater, Congress nade the clerical error that is
at issue in this appeal. Congress enacted the Mandatory Victins
Restitution Act of 1996 (MVRA), a portion of the Antiterrorismand
Ef fective Death Penalty Act of 1996.1! The MVRA anended § 3563(h);
specifically, the MVRA deleted 8 3563(b)(2), which authorized the
inposition of a fine as a discretionary condition of supervised

rel ease, and renunbered the remining subsections.?? Thi s

9See Sentencing Reform Act of 1984, chs. 227-228, Pub. L. 98-473, Title
I, 98 Stat. 1993 (1984) (codified as anmended 18 U.S.C. 88 3551-3742 (2000)).

10see 18 U.S.C. § 3563(b)(12) (1984).

11See Mandatory Victins Restitution Act of 1996, Pub. L. 103-132, Title
I, subtitle A 110 Stat. 1227 (1996) (codified as 18 U S.C. § 3663A, 3613A).

12See Antiterrorismand Effective Death Penalty Act, Pub. L. 104-132,
110 Stat. 1214 (Apr. 24, 1996) (providing that § 3563(b) be anended “by
striking paragraph (2)” and “redesi gnating paragraphs (3) through (22) as
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renunbering caused 8§ 3563(b)(12) to beconme 8§ 3563(b)(11)—the
numeri cal subsection omtted from 8 3583(d), which remains
unchanged.

Gven the anbiguity, a resort to legislative history is
appropriate. W agree with the findings of the Eighth and N nth
Circuits that Congress did not intend to effectuate a change in the
ternms of supervised releasewithinthe district court’s discretion.
As the Ninth Grcuit notes:

Nothing in the text or legislative history of the
MVRA or 8 3563 suggests that Congress intended to alter
the conditions that a sentencing court nay attach to a
termof supervised rel ease under § 3583(d). Nor is there
any indication that Congress ever intended the MVRA to
exclude or elimnate a sentencing court’s authority to
confine a defendant to a community treatnent center as a
condi tion of his or her supervised rel ease. Although the
| egislative history of the MVRA is extensive, it 1is
utterly silent as to its affect on 8§ 3583(d). Under
t hese circunstances, we declinetointerpret this silence
as an i ndication of congressional intent to anmend the | aw
on conditions of supervised rel ease. 3

Thus, we concl ude that the absence of § 3563(b)(11) from§8 3583 was
“an inadvertent casualty of [the] conplex drafting process.” W
reject Del Barrio's argunent that the district court |[|acked

authority to inpose the 120-day confinenent in a comunity

paragraphs (2) through (21), respectively”).

3Bahe, 201 F.3d at 1131-32 (internal citations onitted); see also
Giner, 358 F.3d at 981-82 (finding the sane and concl udi ng that the
amendnents to 8 3563 were “essentially a bookkeepi ng change”).

MTaylor v. United States, 495 U.S. 575, 589-90 (1990).
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corrections facility as a condition of Del Barrio' s supervised
rel ease.
B

G ven our holding that the district court had authority to
i npose confinement in a comunity corrections facility as a
condi tion of supervised release, we now nust turn to Del Barrio’'s
contention that the district court intended the 120-day confi nenent
inthis case to be a termof inprisonnent rather than a condition
of supervised rel ease.

Del Barrio is correct that our case | aw hol ds that when there
isaconflict between a witten sentence and an oral pronouncenent,
the oral pronouncenent controls.?® This is because a crimna
def endant has a constitutional right to be present at sentencing.®
However, and fatal to Del Barrio's case, if there is nerely an
anbiguity between the two sentences, the entire record nust be
exanm ned to determne the district court’s true intent.?

United States v. Mrtinez is illustrative. There, the
district court sentenced the defendant to a 36-nonth term of

i nprisonnment, a four-year termof supervised release, and, in lieu

1°See United States v. Martinez, 250 F.3d 941, 942 (5th Gir. 2001).

®1d. (citing United States v. A-Abras, 185 F.3d 26, 29 (2d Cr. 1999);
FED. R CGRM P. 43(a) (“The defendant shall be present . . . at the inposition
of sentence . . . .")).

17See United States v. De La Pena-Juraez, 214 F.3d 594, 601 (5th Gr.
2000) .



of a fine, ordered himto serve 100 hours of community service.?8
This court, on review of the record, found that “[n]o other
condi ti ons of supervised rel ease were nentioned.”?® The subsequent
written order, however, contained a special condition that required
t he defendant to submt to various drug rehabilitation prograns and
frequent drug tests.? In light of the square conflict between the
oral pronouncenent and the witten sentence, this Court vacated the
defendant’ s sentence and remanded the case for the court to anend
its witten judgnent to conformto its oral sentence.?

Here, there is, at best, an anbiguity between the two

sent ences. During sentencing, the district court specifically
mentioned the 120-day term of confinenment in a community
corrections facility on several occasions. |In fact, Del Barrio, in

his brief, references each of these statements. For instance, the

district court stated:

| am going to revoke your Supervised Release Term | am
going to commt you to the custody of the Bureau of
Prisons for a period of three years. | am going to

suspend the execution of that order of confinenent and
cause you to be confined in a hal fway house 120 days and
to be continued on Supervised Release Term until your
expiration date.

BMartinez, 250 F.3d at 941-42.
191d. at 942.
201 g,

2l d.



Arguably, the court’s witten order creates sone anbiguity. Under

the section marked “Inprisonnent,” the court inposed the three-
year sentence and stated that the sentence was suspended in favor
of 120-days in a community corrections facility “as a special
condition of supervised release.” This seens to conflate the
special condition and the termof inprisonnent. Moreover, there
was no nention of the 120-days confinenent in the sections narked
“Supervi sed Release,” “Standard Conditions of Supervision,” or
“Addi ti onal Supervised Release Terns.” As the witten sentence
creates sone anbiguity, we nust examne the entire record to
determ ne whether the court intended the 120-days of confinenent
as a term of inprisonnment or as a condition of supervised
rel ease. 2

Here, our exam nation of the record reveals that the court
considered the 120-days of <confinenent as a condition of
supervi sed release, not as a term of inprisonnment. First, the
court noted that although Del Barrio should be inprisoned for
three years, the court “will suspend the execution of that period
of inprisonnent and place himin a hal fway house for 120 days.”
This statenent suggests that the district court judge did not
consi der  Del Barrio’'s 120-day confinenent as a term of
inprisonnment. |In addition, a review of the record indicates that

the judge would rather have sentenced Del Barrio to jail tineg,

22De La Pena-Juraez, 214 F.3d at 601.
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but, given the recomendati on of the probation officer, the judge
opted instead for the 120-day confinenent in a comunity
corrections facility. For instance, the court stated:

[ The probation officer] is recomendi ng 120 days. She
shoul dn’t have done that. She should not have done that.
And much less it is within ny province. However, | wll
defer to those types of things because it is custonmary.
And certainly she has already indicated that apparently
she feels she can work with this fellow | don’t agree
with that.

But | will tell you what I will do. You talk to
your client. He owes us three years. | will send him
away for three years. | wll suspend the execution of
that period of inprisonnent and place himin a hal fway
house for 120 days. However, wuntil and when this
Supervised Release Term is over, he spits on the
si dewal k, we are not going to get any nore hearings. He
is going away for three years.

Finally, all of this is consistent with the witten order, which
provi ded that the 120-days in a community corrections facility was
“a special condition of supervised rel ease.”

Lastly, relying on the Bureau of Prisons’ Judicial Resource

Qide to the Federal Bureau of Prisons 2000 neno, Del Barrio

argues that the district court had authority to i npose the 120-day
confinenent as a termof inprisonnment. Del Barrio fails to cite
any case l|law suggesting that tinme served in a conmmunity
corrections facility is equivalent totine served in inprisonnent.
G ven the overwhel m ng evidence that the court considered the 120-
day confinenent as a condition of Del Barrio s supervised rel ease
term we decline to consider this issue.

1]

Accordingly, Del Barrio's sentence is AFFI RVED
11
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