United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
For the Fifth Grcuit March 3, 2006

Charles R. Fulbruge llI
Clerk

No. 04-41016

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

V.

DOM NGO LUCI ANO- RODRI GUEZ
Def endant - Appel | ant

Appeal fromthe United States District Court
For the Southern District of Texas

Before JOLLY, DENNI'S, and ONEN, G rcuit Judges.
DENNI'S, G rcuit Judge:

Def endant - Appel | ant Dom ngo Luci ano-Rodriguez appeals his
conviction and sentence for attenpted illegal reentry following a
prior deportation in violation of 8 U S C  §1326. Luci ano-
Rodriguez clainms that the district court erred in enhancing his
base of fense | evel based on a finding that his prior conviction for
sexual assault constituted a crine of violence under U S S G
82L1.2(b)(1)(A). Luciano-Rodriguez also argues that the district

court erred when it sentenced him under the mandatory guideline



regi me held unconstitutional in U.S. v. Booker.! Lastly, Luciano-

Rodriguez raises the issue of whether 8 US C 81326(b) is

unconstitutional in light of Apprendi v. New Jersey.? After

reviewi ng the record and the parties’ argunents, we vacate Luci ano-
Rodri guez’s sentence and remand to the district for resentencing.
| . Backgr ound

Dom ngo Luci ano- Rodri guez pl eaded guilty before a nmagistrate
judge to attenpted illegal reentry following a prior deportation.
The district court accepted the plea. Pursuant to U S S G
82L1.2(b)(1)(A), in the presentence report the probation officer
applied a 16-level increase to Luciano-Rodriguez’s base offense
| evel due to a prior Texas conviction for sexual assault. Luciano-
Rodri guez objected to the enhancenent, yet the probation officer
mai nt ai ned that the prior Texas offense constituted a “crine of
vi ol ence” under the sentencing guideline because it was both a
forci ble sex offense and had as an el enent the use, attenpted use,
or threatened use of physical force agai nst another person.

At sentencing, the district court overruled Luciano-
Rodri guez’s objection. The district court found that sexual
assault did not require the use of force as an elenent of the
of fense under Texas law. Further, the district court found that

under Texas law all nonconsensual sexual conduct is “inherently

1125 S. Ct. 738 (2005).
2530 U.S. 466 (2000).



violent” but concluded that it nust look to federal law to
determ ne whether the offense is a “forci ble sex offense” under the
Sentencing Guidelines. |In doing so, the district court concluded
that the Texas statute set forth a forcible sex offense because
each nethod of commtting the offense required the perpetrator to
know ngly use sone source of power over the victimto overcone that
person’s resistance. The district court sentenced Luciano-
Rodriguez to 42 nonths in prison, to be followed by a three-year
term of supervised rel ease. Luciano filed a tinely notice of
appeal .
1. Standard of Review

This court reviews the district court’s interpretation of the
Sentenci ng Gui delines de novo where, as here, the issue has been
preserved in the district court.?
I11. Analysis

A Crime of Violence Enhancenent

Section 2L1.2(b)(1)(A) provides for a 16-1evel increase to a
def endant’ s base offense | evel when the defendant was previously
deported after a conviction for a crinme of violence. An offense
constitutes a “crinme of violence” if (1) it has the use of force

agai nst another as an el enent of the offense, or (2) it fits within

SUnited States v. Sarm ento-Funes, 374 F. 3d 336, 338 (5th Cir
2004), citing United States v. QOcana, 204 F.3d 585, 588 (5th Cr.
2000) .




an enunerated list, which includes “forcible sex offenses”.* In
the present case, the governnent does not argue that force is an
el ement of the offense.® Thus, the issue with which this court is
concerned i s whether Luciano-Rodriguez’s prior conviction was for
a “forcible sex offense.”

Luci ano- Rodri guez was previously convicted of violating Texas
Penal Code 822.011(a)(1). Subsection (a)(1l) of the statute
prohibits intentional or know ng sexual penetration “w thout the
consent” of the other person. In the general definition section of
the Texas Penal Code, “consent” is defined as “assent in fact.”®
Subsection (b) of Texas Penal Code 822.011, however, provides that
“[a] sexual assault under Subsection (a)(1l) is w thout the consent

of the other person if: and then proceeds to list ten
different situations. Several of these situations are consistent
wth the other person assenting-in-fact to the sexual activity,

al though the assent is rendered a legal nullity by the statute.

“U.S.S.G § 2L1.2, coment. (n.1(B)(iii)).

The governnent nentions in a footnote that it maintains that
sexual penetration w thout assent has an elenent of the use of
force and, therefore, the 16-1evel adjustnent is al so proper under
the alternative definition. (Red Br. at 21 n.7) This bare
assertion in a footnote is insufficient to raise the matter for
appellate review. See Foster v. Townsley, 243 F.3d 210, 212 n.1
(5th G r. 2001)(issues inadequately briefed are deened waived).
Furthernore, for the reasons stated infra, the Texas statute
prohi bits sonme sexual penetration to which the other person has in
fact assented. Thus, this assertion is also irrelevant.

6Tex. Pen. Code 81.01(11).



For exanpl e, 822.011(b)(4) provides that sexual activity is w thout
the consent of the other person if "the actor knows that as a
result of nmental disease or defect the other personis at the tine
of the sexual assault incapable either of appraising the nature of
the act or of resistingit.” 1In addition, there is no consent when
“the actor is a public servant who coerces the other person to
submt or participate”, or when the actor is a nenber of the clergy
or is a nental health service provider who exploits the enotional
dependency engendered by their position.’ In each of these
situations, there may be assent in fact but no legally valid
consent under the statute.?®

The fact that the Texas Penal Code allows for the violation of
§22.011 even where the other person assents-in-fact to the sexual
activity in situations where that assent is rendered a | egal

nullity makes United States v. Sarm ento-Fuentes the controlling

decision on this issue.?® In Sarm ento, this court analyzed a
M ssouri sexual assault statute that prohibited sexual intercourse

wi t hout the other person’s consent.!® The court concluded that the

"See §22.011(b) (7)-(9).

8The Texas courts have recogni zed that one nmay viol ate §22. 011
even if the other person assents-in-fact. See, e.g., Rider v.
State, 735 S.W2d 291, 293 (Tex. App.-Dallas 1987)(stating that
whet her the victimactually consented is irrelevant to determ ning
whet her a defendant violated 822.011(b)(4)).

°374 F.3d 336 (5th Gr. 2004).
101 d.



statute did not have an el enent of physical force agai nst another
person because under M ssouri law “consent” and “assent” are
di stingui shed, and the statute could be violated when the victim
“assented” or factually consented to the sexual contact even
“though that assent is a legal nullity, such as when it is the
product of deception or a judgnent inpaired by intoxication.”! The
court also found that the prior violation of the Mssouri statute
did not constitute a “forcible sex offense” because it did not
require “force or threatened force extrinsic to penetration.”? The
court concluded that not all the conduct crimnalized by the
M ssouri statute could be considered a forcible sex offense.?®
Utimtely, the court held that the defendant’s prior sexua
assault conviction did not qualify as a “crinme of violence” for
pur poses of sentence enhancenent. !

Like the Mssouri sexual assault statute at issue in
Sarm ent o, Texas Penal Code 822.011 crimnalizes assented-to-but-
not - consent ed-to conduct. Moreover, the el enent of force is absent

fromthose subsections of the statute.? Accordingly, under this

H1d. at 341.
21 d. at 345.
1Bl d. at 344-45.
¥l d. at 339-42.

BI'n its decision, the district court determined that a
violation of 822.011 is a “forcible sex offense” because each
met hod of comm ssion required requires that the actor “penetrate



court’s reasoning in Sarmento, the district court in the instant
appeal erred in applying the 16-level crine of violence sentence
enhancenent . This error was not harm ess because, w thout the
i ncrease, Luciano-Rodriguez’s total offense |evel would have been
thirteen, which, with a crimnal history category of Il, woul d have
resulted in a sentencing range of fifteen to twenty-one nonths
under the Sentencing GQuidelines - far less than the forty-two nonth
sentence inposed. Therefore, Luciano-Rodriguez’s sentence is
vacated and his case is remanded to the district court for
resent enci ng.
B. Appl i cation of Mandatory Sentenci ng Qui delines

As a result of the Suprene Court’s decision in United States

v. Booker, it is an error for a sentencing court , wunder a
mandat ory sentencing guideline, to inpose a sentence enhanced by
facts not admtted by the defendant or found by the jury.?15
Addi tional |y, Booker effectively rendered the Sentenci ng Gui del i nes
advisory only.¥ In the instant appeal, the only enhancenent to
Luci ano- Rodri guez’ s sentence made by the district court related to

Luci ano- Rodri guez’ s prior convictions, which after Booker may still

the victimusing either the power of the person, the power of their
position, or the power of mnd altering substances.” Nothing in
this court’s precedent, however, equates enotional mani pul ati on by
a clergyman or a nental health professional with the use of force.

16125 S. Ct. 738.

1d. at 764.



be used wi t hout a defense adm ssion or a jury finding.® Any error
of the district court in inposing a sentence under a nandatory
application of the Sentencing Guidelines is rendered noot by this
Court’ s decision to vacate Luci ano-Rodri guez’s sentence and renmand
for resentencing.

C. Constitutionality of 8 U S.C. 81326(b)(1) and (2)

The Appellant admts that this claim is foreclosed by

Al nendarez-Torres v. United States.?®® He nerely raises it to

preserve the issue for Suprene Court review.
| V. Concl usi on

Because this Court finds that Sarmento is controlling, the
district court erred in applying the 16-level crinme of violence
sentence enhancenent. This error was not harm ess and, therefore,
Luci ano- Rodri guez’ s sentence i s VACATED and his case is REMANDED t o

the district court for resentencing.

18] d. at 756.
19523 U.S. 224 (1998).



E. GRADY JOLLY, Circuit Judge, specially concurring:

| concur with Judge Dennis s opinion to the extent that it holdsthat the outcome in this case

is controlled by United States v. Sarmiento-Funes, 374 F.3d 336 (5th Cir. 2004). Judge Owen's

dissent isawell-reasoned, scholarly effort reaching adifferent conclusion, but | cannot agree that the

outcome hereisnot controlled by Sarmiento-Funes. | reach thisconclusi on notwithstanding the 2003

amendments to the Sentencing Guidelines. Nevertheless, | do believe that Sarmiento-Funes was

incorrectly decided because, in my view, “forcible sexua offense’, as used in the Guidelines, both
before and after the 2003 amendments, reasonably can be defined as any criminalized sexual assault
when the absence of consent is either actual or legdl. | would reason similarly as Judge Owen hasin

her dissent. Still, | cannot concur because | view her dissent and Sarmiento-Funes as irreconcilable

and this panel has no authority to overrule that decision. Therefore, | hope that our court will take

this case en banc to reconsider our previous reasoning.



PRISCILLA R. OWEN, Circuit Judge, dissenting:

| respectfully dissent in part. | would hold that sexual intercourse without legally
effective consent is within the scope of “forcible sex offenses’ and thereforeisa*crime of
violence” within the meaning of section 2L 1.2 of the Sentencing Guidelines. | differ with
the majority’s conclusion that the decision in United Sates v. Sarmiento-Funes® is
controlling. The Sentencing Guidelineshave been amended sincethat case wasdecided, and
those amendments clarify the intended meaning of “forcible sex offenses.” | agree with the
majority’ s resolution of the other issues presented.

I

The district court applied a 16-level increase to Luciano-Rodriguez’ s base offense
level because the court concluded that Luciano-Rodriguez had been convicted in a Texas
state court of a“crime of violence,” namely a*“forcible sex offense[],” within the meaning

of section 2L 1.2 of the Sentencing Guidelines.* Luciano-Rodriguez was convicted in state

20374 F.3d 336 (5th CGr. 2004).

2'The conplete definition of a “crime of violence” in the
appl i cabl e version of section 2L1.2 is:

“Crime of violence” neans any of the follow ng: nurder,
mansl aught er, ki dnappi ng, aggravated assault, forcible
sex offenses, statutory rape, sexual abuse of a m nor,
robbery, arson, extortion, extortionate extension of
credit, burglary of a dwelling, or any offense under
federal, state, or local law that has as an el enment the
use, attenpted use, or threatened use of physical force
agai nst the person of another.



court under the 1996 version of Texas Penal Code section 22.011. The indictment in the
state-court proceedings asserted that he “intentionally and knowingly cause[d] the
penetration of the female sex organ of Jane Doe by defendant’s sex organ, without the
consent of Jane Doe.” Luciano-Rodriguez signed a judicial confession and stipulation
pleading guilty ascharged in theindictment. The state court judgment reflectsthat L uciano-
Rodriguez pleaded guilty to “the offense of Sexual Assault, afelony of the Second Degree”
after having been “advised by the Court of the elements of the offense.” However, thereare
anumber of alternative means of violating Texas Penal Code section 22.011, and the state-
court record does not reflect the precise elements to which Luciano-Rodriguez pleaded
guilty. Under the categorical approach that we must apply, each of the alternative means of
violating section 22.011 must constitute a “crime of violence,” in this case a “forcible sex
offense[],” or else the 16-level enhancement should not have been used in calculating the

sentencing range under the Guidelines.?

U. S. SENTENCI NG GUI DELINES MANUAL (“U. S.S. G ") 8 2L1.2, cmt. n.1(B)(iii)
(effective Novenber 1, 2003). This definition renmains unchanged in
the current version of the Guidelines. See U S S. G § 2L1.2, cnt.
n.1(B)(iii) (2005).

25ee, e.g., United States v. CGonzal ez- Chavez, 432 F.3d 334,
337 (5th CGr. 2005); United States v. Bonill a-Mingia, 422 F. 3d 316,
320 (5th Gr. 2005).

11



[
The TexasPenal Codegenerally defines*” consent” as*assent in fact, whether express
or apparent.”? The Texas sexua assault provision under which Luciano-Rodriguez was
convicted specifically provided that:

(b) A sexual assault under Subsection (a)(1) iswithout the consent of
the other person if:

(1) the actor compels the other person to submit or participate by the
use of physical force or violence;

(2) the actor compels the other person to submit or participate by
threatening to use force or violence against the other person, and the other
person believes that the actor has the present ability to execute the threzat;

(3) the other person has not consented and the actor knows the other
person is unconscious or physically unable to resit;

(4) theactor knowsthat asaresult of mental disease or defect the other
person is at the time of the sexual assault incapable either of appraising the
nature of the act or of resisting it;

(5) the other person has not consented and the actor knows the other
person is unaware that the sexual assault is occurring;

(6) the actor has intentionally impaired the other person’s power to
appraise or control the other person’ s conduct by administering any substance
without the other person’s knowledge;

(7) the actor compels the other person to submit or participate by
threatening to use force or violence against any person, and the other person
believes that the actor has the ability to execute the threat;

(8) the actor isapublic servant who coerces the other person to submit
or participate;

(9) the actor is a mental health services provider who causes the other
person, who isapatient or former patient of the actor, to submit or participate
by exploiting the other person’s emotional dependency on the actor; or

(10) the actor is a clergyman who causes the other person to submit or
participate by exploiting the other person’s emotional dependency on the
clergyman in the clergyman’ s professional character as spiritual adviser.?*

ZTex. PenaL Cope § 1.07(a)(11) (Vernon 2005).
24TEX. PENAL CoDE § 22.011(b) (Vernon 1996).

12



Although the magjority opinion does not point to any particular provision in Texas
Penal Code section 22.011(b), it concludes that at least one of the foregoing subsections
“criminalizes assented-to-but-not-consented-to conduct.”® The plain text of the Texas
statute, however, says otherwise. It specifically provides that there is no assent in fact,
expressor implied, under any of the circumstances enumerated in subsection 22.011(b): “A
sexual assault under Subsection (a)(1) iswithout the consent [assent in fact, whether express
or apparent] of the other personif....” Thisshould makeclear that in all the circumstances
described in section 22.011(b), thereisno assent in fact under Texas law because the victim
was forced or coerced into submitting, the victim did not assent and could not physically
resist, or the victim did not have the ability or mental capability to give assent. By statutory
definition, there is no assent in fact in any of the subdivisions of section 22.011(b).
However, that should not be dispositive of whether each of the ways in which Texas Penal
Code section 22.011(a)(1) may be violated is within the ambit of “forcible sex offenses.”
That determination must be made with reference to the “ generic, contemporary meaning” of

“forcible sex offenses’ for the reasons discussed below.?

2Ante at

26See United States v. Dom nguez-Cchoa, 386 F.3d 639, 642-43
(5th Gir. 2004), cert. denied, 543 U.S. 1131 (2005).

13



11

The term “forcible sex offenses’ is not defined in the Sentencing Guidelines.
Therefore, in applying thisterm, “we must defineit according to its ‘ generic, contemporary
meaning,” and should rely on auniform definition, regardless of the ‘|abelsemployed by the
various States' crimina codes.’”#

In Taylor v. United States,?® the Supreme Court was called upon to define “ burglary”
asthat te'rmwas used in 18 U.S.C. § 924(e), which was an enhancement enacted as part of
the Career Criminals Amendment Act of 1986. The Supreme Court concluded that it should
not look to the common-law definition of burglary, observing “the contemporary
understanding of ‘burglary’ has diverged a long way from its commonlaw roots.”?* The
Court also surveyed various state statutes regarding burglary, noting the many variations
across state law.*® Because of these differences, the Court reasoned that “‘burglary’ in
8 924(e) must have some uniform definition independent of the labels employed by the
various States' criminal codes.”® The Court nevertheless decided that in spite of the

variations, “Congress meant by ‘burglary’ the generic sense in which the term is now used

271d. (quoting Taylor v. United States, 495 U. S. 575, 592, 598
(1990)).

28495 U. S. at 577-78.

2l d. at 593.
0]d. at 591.
311d. at 592.

14



in the criminal codes of most States.”* “Although the exact formulations vary, the generic,
contemporary meaning of burglary contains at least the following elements: an unlawful or
unprivileged entry into, or remaining in, abuilding or other structure, with intent to commit
acrime.”® The Court cited a treatise by LaFave and Scott and the Model Penal Code in
arriving upon “the generic, contemporary meaning of burglary.”*

Unlike the term burglary, “forcible sex offense[]” is not commonly used in state
statutes,® nor isit found in the Model Penal Code® or the treatise by LaFave. Thetermis
not limited to “rape” when used in section 2L 1.2 of the Sentencing Guidelines. In fact, the
pre-2003 version expressy included “sexual abuse of a minor” among “forcible sex
offenses,” and aswill be considered in more detail below, the subsequent 2003 amendments
separately enumerating “ sexual abuse of aminor” wereintended only to clarify, not expand
thescopeof “forciblesex offenses.” Accordingly, weknow that avariety of sexual offenses,
including some that do not necessarily involve physical force, areincluded within “forcible
sex offenses.”

As noted, the Model Penal Code does not use the term “forcible sex offense,” but it

32]d. at 598.

33 d.

31d. at 598 & n.8 (citing W LAFAVE & A. SCOTT, SUBSTANTI VE CRI M NAL
Law 8 8.13, p. 464 (1986), and AMERI CAN LAwW | NSTI TUTE, MoDEL PENAL CODE
§ 221.1 (1980)).

3°See generally WAYNE R LAFAVE, SUBSTANTIVE CRIMNAL LAaw§ 17.3 (2d
ed. 2003).

%¢See MoDEL PeNaL CobeE 88 213.1-213.6 (2001).

15



doesaddressarange of sexual conduct. It concludesthat the* subject of rape and related sex
offenses’ is“ complex and controversial” and therefore* seeksto introduce arational grading
scheme.”¥ It states “the Model Code does not criminalize consensual sexual conduct
between adults.”*® It thuslogically followsthat sexual conduct between adults criminalized
by the Model Penal Codeisnot deemed “consensual sexual conduct” by that Code. Various
forms of sexual conduct that may involve assent in fact, as defined by the majority opinion

intoday’s case, is criminalized by the Model Penal Code,* and it criminalizes some forms

S’MoDEL PENAL CopE, Expl anatory Note for Sections 213.1-213.6
(2001) .

38| d.

%Section 213.1(1) of the Mbdel Penal Code, entitled “Rape and
Rel ated O fenses,” provides that “[a] mle who has sexual
intercourse with a female not his wife is guilty of rape if,” anong
other listed situations, “he has substantially inpaired her power
to appraise or control her conduct by adm nistering or enploying
W t hout her know edge drugs, intoxicants or other neans for the
pur pose of preventing resistance.” Section 213.1(2) al so provides
that “[a] male who has sexual intercourse with a female not his
wfe commts a felony of the third degree if,” anong other |isted
conduct, “he knows that she suffers froma nmental di sease or defect
which renders her 1incapable of appraising the nature of her
conduct,” or he knows “that she submts because she m stakenly
supposes that he is her husband.” Each of these offenses is a
fel ony under the Model Penal Code.

Section 213. 3 of the Model Penal Code, entitled “Corruption of
M nors and Seduction,” provi des that the followng are
m sdeneanor s:

(1) A male who has sexual intercourse with a fenal e

not his wife, or any person who engages i n devi ate sexual

i ntercourse or causes anot her to engage i n devi at e sexual

intercourse, is guilty of an offense if:

(c) the other person is in custody of |aw or
detained in a hospital or other institution and the
actor has supervisory or disciplinary authority
over him or

16



of sexual conduct in which the victim’s ability to consent is impaired or non-existent.*
However, it does not appear that any provision of the Model Penal Code, including section
213.4, which addresses sexual contact short of intercourse, would be violated under the
circumstancesdescribedineither subsections9 or 10 of Texas Penal Code section 22.011(b),
dealing, respectively, with mental health services providers and clergymen who obtain
submissionto sexual intercourse“by exploiting the other person’ semotional dependency.”

LaFave' s treatise deals with rape but not other sexual offenses. It considers at some
length the varying state laws regarding rape, discussing whether force or consent or both are
taken into account and if so, the differing ways in which that is done.** The treatise also
explains the “extrinsic force standard,” which “ordinarily requires proof of use of force or
threat of force,” and the “intrinsic force standard,” which “is the directly contrary
proposition, namely, that such inherent forceitself suffices.”* Notwithstanding the variety

of state laws and the difference between the extrinsic and intrinsic force standards, the

(d) the other person is a female who is
induced to participate by a prom se of marriage
whi ch the actor does not nean to perform

9See id. 8§ 213.1(2) (providing that a man who has sexual
intercourse with a female not his wife conmts a felony if “he
knows that she suffers from a nental disease or defect which
renders her incapabl e of appraising the nature of her conduct
or he knows that she is unaware that a sexual act is being
comm tted upon her”).

“Tex. PENAL CoDE § 22.011(b)(9), (10) (Vernon 1996).
42 AFAVE, supra note 16 § 17.03.
43 d. § 17.03(a), at 622.

17



LaFavetreatise concludes. “Collectively, these [more recent aswell as older] cases suggest
this generalization: that intrinsic force is sufficient to prove force, but that extrinsic force
must be established whenever the case is one in which consent by the victim is neither
impossiblenor legally irrelevant. Thissquareswiththeforce-as-an-element, force-as-proof-
of-nonconsent dichotomy noted earlier.”** It would seem that under this generalization,
sexual intercourse without legally effective consent of the victim would involve an element
of force and would constitute rape under most state laws.
AV

Whilethe Model Penal Codeand L aFave' streatise provide someinformation, thefact
remains that the term “forcible sex offenses’ is not widely used in the case law, statutes, or
scholarly writings. The best source of the Sentencing Commission’ sintent isthe Sentencing
Guidelines Manual itself, including the commentary and the history of its promulgation.
BeforeNovember 1, 2003, the definition of “crimeof violence” inthe commentary to section
2L.1.2 of the Sentencing Guidelines was as follows:

(I means an offense under federal, state, or local law that has as an element

the use, attempted use, or threatened use of physical force against the person

of another; and

(1) includes murder, manslaughter, kidnapping, aggravated assault, forcible

sex offenses (including sexual abuse of a minor), robbery, arson, extortion,

extortionate extension of credit, and burglary of a dwelling.*

The foregoing definition was amended in 2003 to provide:

“1d. § 17.03(a), at 623.

®U.S.S.G 8§ 2L12 cnmt. n.1(B)(ii) (2002) (anended effective
Novenber 1, 2003).

18



“Crime of violence” means any of the following: murder, mansaughter,
kidnapping, aggravated assault, forcible sex offenses, statutory rape, sexual
abuse of a minor, robbery, arson, extortion, extortionate extension of credit,
burglary of adwelling, or any offense under federal, state, or local law that has
as an element the use, attempted use, or threatened use of physical force
against the person of another.*

The Sentencing Commission’s stated reason for the amendment was as follows:

[T]he amendment adds commentary that clarifies the meaning of the term

“crime of violence” by providing that the term “means any of the following:

" The previous definition often led to confusion over whether the
specified offenseslisted in that definition, particularly sexual abuse of aminor

and residential burglary, also had to include as an element of the offense “the

use, attempted use, or threatened use of physical force against the person of

another.” The amended definition makes clear that the enumerated offenses

are always classified as “crimes of violence,” regardless of whether the prior

offense expressly has as an element the use, attempted use, or threatened use

of physical force against the person of another.*

Significantly, theamendment enumerated “ statutory rape”’ asan offenseto “clarif[y]”
the term “crime of violence.” The Commission did not say it was expanding the list of
enumerated offensesin the definition of “crime of violence.” Thisstrongly impliesthat the
Sentencing Commission had previously intended statutory rape to be included among
“forcible sex offenses’ just as it had intended “sexua abuse of a minor” to be among

“forcible sex offenses.” As previously noted, the pre-2003 commentary defined “crime of

violence” as “forcible sex offenses (including sexua abuse of aminor).”*

U.S.S.G 8§ 2L1.2 cnt. n.1(B)(iii) (effective Novermber 1,
2003) .

47U0.S.S. G app. C, anend. 658, at 401-02 (2003).

8U.S.S.G 8§ 2L1.2 cnt. n.1(B)(ii)(ll) (2002) (anended
ef fective Novenber 1, 2003).

19



Unquestionably, there can be assent infact in astatutory rape case, but that assent has
no legal effect. 1t seemshighly unlikely that the Sentencing Commissionintended a16-level
increase for statutory rape, but not for rape of an adult when there was no legally effective
consent. Texas Pena Code section 22.011(b) was intended to protect those who are legally
incapable of giving consent or assent in fact, just as statutory rape statutes are intended to
protect those minors whom the law deems incapable of giving consent. At least one Texas
state court decision has confirmed that “[t]he purpose of the effective consent provision of
section 22.011(b) is to protect those whom the law deems incapable of consent. If the law
deems [a] complainant incapable of giving consent, he is also incapable of withholding
consent.”* Thismeansthat evenif avictim did not resist or said “yes’ to sexual intercourse,
the victim was incapable of resisting or saying “no” under the circumstances set forth in
section 22.011(b). Each subsection of Texas Penal Code section 22.011(b) that does not
have an element of force, threatened force, or coercion contempl atesthat the victim does not
have the mental or emotional capacity to give consent to sexual intercourse with the actor
at the time of the act.

| agree with the district court in this case that the act of sexual intercourse is
inherently and intrinsically forceful when there isno legally effective consent. But even if

reasonable minds differ on that score, the history behind the definition of “forcible sex

“Ri der v. Texas, 735 S.W2d 291, 293 (Tex. App.-Dallas 1987,
no wit) (enphasis added).
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offenses’ under section 2L 1.2 convinces methat sexual intercourse without legally effective
consent is within the scope of that term.
\Y

The decision in United Sates v. Sarmiento-Funes® construed and applied the
pre-2003 amendments to section 2L.1.2 of the Sentencing Guidelines. The Court did not
consider theimpact of theexpressinclusion of statutory rape among the enumerated offenses
constituting “crime[s] of violence” as a“clarif[ication]” in 2003.

The Sarmiento-Funes decision considered two separate definitions of “crime of
violence.” It first concluded that the Missouri sexual assault statute under consideration did
not have “as an element the use, attempted use, or threatened use of physical force” within
the meaning of the former Guidelines section 2L1.2.>* In reaching that conclusion, the
Sarmiento-Funes decision relied heavily on another decision of this court, United Sates v.
Houston, which held that a prior statutory rape conviction based on consensual sexual
intercourse between a 20-year-old man and afemale at |east one day younger than 17 years
oldwasnot a“crimeof violence” asthat termwas defined in section 4B1.2 of the Guidelines
because the statute under which the defendant was convicted did not require“ use of physical

force” as an element of the crime.®> The 2003 amendments to the definition of “crime of

%0374 F.3d 336 (5th Cr. 2004).

51d. at 341 (construing Mo, ANN. STAT. 8§ 566.040(1) (West
1999)).

52l d. at 340-41 (discussing United States v. Houston, 364 F.3d
243, 246-47 (5th Cr. 2004)). The decision in Houston additionally
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violence” in section 2L 1.2 were not duplicated inthe definition of that termin section 4B1.2,
so that the term “crime of violence” differs between the two sections in that regard as well
as others. Even if Houston’ s reasoning that statutory rape does not have as an element the
use of “physical force” survives, which | need not debate in this case, statutory rape is
nevertheless expressly a*“crime of violence” under section 2L.1.2.

The decision in Sarmiento-Funes also examined the meaning of “forcible sex
offenses.” It recognized that this phrase included sexual abuse of a minor even though that
offense does not have force as an element because “ sexual abuse of aminor isessentially sui
generisand does not need to be otherwise‘forcible.’”> Notwithstanding itsrecognition that
“forcible sex offenses” included at |east one offense in which force was not an element, the
court ultimately concluded that

[1]n the absence of an authoritative definition of ‘forcible sex offense, we

believethat the most natural reading of the phrase suggestsatype of crimethat

Is narrower than the range of conduct prohibited under [the Missouri statute].

In particular, it seems that the adjective ‘forcible’ centrally denotes a species

of force that either approximates the concept of forcible compulsion or, at least,

does not embrace some of the assented-to-but-not-consented-to conduct at issue
here.>

held that “sexual intercourse between a 20 year old nale and a
femal e a day under 17, free of aggravating circunstances such as
the victims lack of consent or the offender’s use of violence,
does not present a serious potential risk of physical injury.” 364
F.3d. at 248. The definition of “crime of violence” in section
4Bl. 2 included conduct that “by its nature, presented a serious
potential risk of physical injury to another,” while section 2L1.2
does not include such a phrase.

=3l d. at 344.

> d.
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We now have a more “authoritative definition” of “forcible sex offenses,” as discussed
above, based on the amendments to section 2L1.2. | therefore conclude that Sarmiento-
Funes cannot be controlling on thisissue.
\4

This case is being remanded based on the majority opinion’s holding that L uciano-
Rodriguez’s prior state-court conviction was not a forcible sex offense. | note that on
remand, the Sentencing Guidelines are advisory, and the district court may depart upwardly
from the Guidelinesinits discretion after considering the factorsin 18 U.S.C. 8 3553(a). It
may impose the same sentence that it previously imposed as long as that sentence is
reasonable.®

In conclusion, | respectfully dissent.

®United States v. Mares, 402 F.3d 511, 519 (5th Cir. 2005)
(citing United States v. Booker, 543 U S. 220, 262 (2005)).
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