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W EUGENE DAVIS, Circuit Judge:

Denetrias Sanford was convicted and sentenced in district
court on three drug trafficking charges. After his conviction and
sentence were affirnmed on direct appeal and the Suprene Court
denied certiorari review, defendant filed a 8§ 2255 petition in
district court seeking relief on grounds of ineffective assistance
of counsel. The district court vacated the original conviction and
sentence because the district court overl ooked expressly accepting

Sanford’s quilty plea. The court then dismssed the § 2255



petition as noot. Thereafter, the district court reinstated the
conviction on tw of the counts and resentenced the defendant.
Sanford raises three issues on appeal. For the first time on
appeal , the governnent argues that the district court was w thout
jurisdiction to vacate Sanford’s original conviction and sentence
and re-docket the case. W agree and vacate the judgnent rendered
by the district court vacating the original conviction. W also
reinstate the original judgnent and sentence and remand to the
district court for consideration of Sanford's § 2255 petition.
l.

I n 1999, Denetrias Sanford! was i ndi cted al ong with twel ve ot her
persons on cocai ne di stribution charges. Count 1 charged Sanfordw th
conspiracy t o possess cocai ne and cocai ne base, or crack, withintent
todistribute. Counts 8 and 9 charged hi mw th possessionw th intent
to distribute crack and cocai ne, respectively.

Sanford pled guilty to all three counts wthout a plea
agreenent. Wth Sanford’ s consent, a magi strate judge (MJ) heard his
pl ea and explained Sanford’ s rights to himas required by Rule 11

Sanf ord | ater filed a witten statenent accepting
responsibility. A Presentence Report (PSR) was prepared, which set
the total offense level at 32. The district court gave Sanford

credit for accepting responsibility and reduced the total offense

1" The correct spelling is “Denetrious Sandford,” but the case
was originally docketed in the district court and has been docket ed
inthis court using “Denetrias Sanford.” Thus, the latter spelling
is enpl oyed here.



level to 29. Wth Sanford’s crimnal history category of IIl, the
resul ting gui deline range was 108 to 135 nont hs, which was raised to
120 to 135 nonths due to the mandatory ten-year mni mum The court
sentenced Sanford to 120 nonths in prison.

On May 26, 2000, the court entered ajudgnent, which stated that
Sanford pleaded guilty to Counts 1, 8 and 9 and confirned the
previ ously announced sentence. Sanford appeal ed vari ous aspects of
his sentence. This court affirnmed, and the Suprene Court denied
certiorari on January 7, 2002.

Approxi mately one year later, Sanford filed a 28 U.S. C. § 2255
nmotion to vacate his sentence, alleging ineffective assistance of
counsel . The § 2255 notion was referred to the sanme MJ who previ ously
heard Sanford’s plea. 1In his consideration of the notion, the M
reviewed the record and | earned that the district court had never
entered a formal order accepting Sanford s guilty plea. Althoughthe
§ 2255 notion nmade no reference to this om ssion, the MJ reconmended
t hat Sanford's sentence be vacat ed because of the district court’s
failureto formally accept the plea, and that the case bereturned to
t he regul ar docket. The M) al so recommended that the § 2255 notion
be denied as noot. Neither Sanford nor the Governnent filed
obj ections, and the district court adopted the M}’ s recommendati on,
vacat ed the original sentence, and returned the case to t he docket.
The order did not expressly deny the § 2255 noti on, but the order did
adopt the M)'s recommendation as the court’s order.

On January 6, 2004, Sanford filed a notice that he intended to
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wthdraw his guilty plea. On March 12, 2004, he filed a notion to
wthdraw his guilty plea alleging that he had been incorrectly
advi sed of the maxi num possible sentence under Count 1 of the
i ndictment at the October 28, 1999, rearraignnment, which rendered
involuntary his guilty plea on all counts.

The M) hel d a hearing and concl uded that, pursuant to Apprendi

v. NewJersey, 530 U. S. 466 (2000), Sanford s guilty plea as to Count

1 was not val i d because Count 1 did not all ege drug quantity. Absent
an allegation of drug quantity, the statutory maxi num penalty for
Count 1 (conspiracy) was 20 years. Sanford was told at his guilty
pl ea hearing that he faced a sentence of 10 years to life. The M
concluded that, because Sanford's plea had not been accepted,
Sanford’'s plea should be rejected as to Count 1. As to Counts 8 and
9, the M concluded that any allegation of drug quantity was
irrel evant because, as to those counts, Sanford was properly
adnoni shed regardi ng the penalty. Thus, the Ml concl uded that the
guilty plea should be accepted as to those counts.

The district court accepted the MJI’s recommendati on, rejected
the plea as to Count 1, gave Sanford the opportunity to replead to
that count, and accepted the plea as to Counts 8 and 9. The court
subsequent|ly entered an order accepting the 1999 plea as to counts 8
and 9 and finding Sanford guilty. The governnent |ater noved to
dismss Count 1, and the district court entered an order of
di sm ssal

A new PSR was prepared. The PSR appli ed a base of fense | evel of
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32 based onits findingthat Sanford was responsi bl e for 655. 66 grans
of cocai ne powder and 65. 80 grans of crack. Because Sanford did not
provi de a statenent of acceptance of responsibility, the PSR di d not
recomend the two point reduction. Wth Sanford’ s crimnal history
category of 111, the guideline range was 151 to 188 nont hs.

Sanf ord obj ected, argui ng that the vacati on of the sentences was
unnecessary and that the district court coul d have entered a nunc pro
tunc order accepting the plea. Sanford further objected to the
failure to give him credit for his prior acceptance of

responsibility. He also alleged that, pursuant to Blakely V.

Washi ngton, 124 S. C. 2531 (2004), his sentence coul d not be based
on the court’s finding of drug quantity.

Sanford declined to accept responsibility at the second
sentencing. Hi s counsel argued that it was not in his best interest
to accept responsibility. The district court indicated that it
wanted to award the reduction, but could not do so under the
circunstances. On August 27, 2004, the district court overruled
Sanford’s objections and sentenced Sanford to 151 nonths, 31 nonths
nmore t han Sanford’ s ori gi nal sentence. Sanfordfiledatinely notice
of appeal .

.

The Governnent argues for the first tinme that the district
court was wthout jurisdiction to vacate Sanford’'s prior
convictions and re-docket the case. The governnent contends that
the original sentence was final when the Suprene Court denied
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Sanford's application for wit of certiorari. The gover nnment
further argues that a 8 2255 petition is the only avail abl e avenue
to attack the original conviction. W agree with the governnent
that the district court’s only jurisdictional basis to nodify or
vacate the judgnent was under 8§ 2255. Sanford’'s habeas petition
did not seek relief on the ground that the district court failed to
formally accept his guilty plea and neither the nagistrate judge
nor the district court purported to vacate the conviction and
sentence pursuant to clains asserted in his habeas petition.?

The governnent did not object to the M)’s ruling that the
district court had not accepted the guilty plea, nor did the
gover nnent appeal the district court’s order vacating the original
j udgnent on that basis. To the contrary, the governnent acqui esced

in this order by dismssing Count 1 of the indictnent. The

2Al though the district court did not enter a formal order
accepting the guilty plea, the district court’s actions indicate
that it did, in fact, accept the plea. Notably, the district court
entered a judgnent of conviction which stated that Sanford “pl eaded
guilty to counts 1, 8, and 9 on Cctober 28, 1999.” By entering
judgnment of gquilty and sentencing Sanford, the district court
inplicitly accepted the guilty plea.

In United States v. Mrales-Sosa, 191 F. 3d 586 (5th Gr. 1999)
this court dealt with a very simlar issue involving a district
court’s failure to expressly accept the defendant’s guilty plea at
sentencing. |In Sosa, the defendant pleaded guilty to possession
wth intent to distribute heroin. The district court did not
explicitly accept the guilty plea or the plea agreenent, but the
distrit court sentenced defendant to 135 nonths inprisonnent, and
the plea agreenent was followed. After reviewing the challenge
under the harmess error rule, this court found that the
defendant’s substantial rights were not affected by the district
court’s failure to expressly accept the terns of the agreenent and
that the district court inplicitly accepted the guilty plea and
pl ea agreenent.




gover nnent argues, however, that because the district court had no
jurisdiction to vacate the conviction and sentence, this issue may

be raised for the first tinme on appeal. See United States V.

Henry, 288 F.3d 657, 660 (5" Gir. 2002).

In United States v. West, 240 F. 3d 456, 459 (5th Gr. 2001),

a prisoner filed a 8 2255 notion alleging ineffective assi stance of
counsel based on counsel’s failure to file a tinely appeal. 1d.
Section 2255 only gives the district court authority to vacate the
j udgnent and di scharge the prisoner, resentence him grant a new
trial, or correct the sentence. This court had previously
recogni zed that a prisoner may obtain the judicial renmedy of an
out-of -tinme appeal based on i neffective assi stance of counsel. [|d.

West does not answer the question in this case, however. Wst
i nvol ved the unique circunstance where a prisoner has allegedly
been denied the constitutional right to effective assistance of
counsel through failure to file a notice of appeal, which can be
properly raised in a 8 2255 notion. |In this case, however, Sanford
did not raise in his 8 2255 petition the court’s failure to
formally accept the guilty plea. Also, the district court’s sua
sponte relief was not based on the denial of effective assistance
of counsel, a constitutional right, but rather on the perceived
procedural error described above. Because the district court’s
order vacating Sanford' s conviction and sentence was not entered
pursuant to Sanford’'s 8 2255 petition, the court was wthout
jurisdiction to enter the order. For this reason, we reinstate the
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district court’s original judgnment and sentence. W also vacate
all orders entered after the original judgnent of conviction and
sentence and remand this case to the district court to consider the
merits of Sanford’ s § 2255 petition. This disposition makes it

unnecessary to reach any of the remaining i ssues rai sed on appeal.

ORI G NAL JUDGVENT REI NSTATED.

REMANDED.



