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Janes B. Tenny was convicted in a Texas state court of the
mur der of Joyce Milvey, the woman with whom he was living at the
time. After unsuccessful state habeas proceedi ngs, Tenny turned to
federal court. The federal district court granted habeas relief
based on trial counsel’s failure to adequately investigate and
elicit crucial evidence of self-defense. W affirm

I

In 1997, Tenny and Milvey were living together in Bl anco,

Texas. Mulvey worked as an attendant at El der Haus, a residenti al

facility for the elderly, |ocated on the grounds of Christ of the



Hlls Mnastery. On May 12, 1997, Tenny and Muil vey had a vi ol ent
altercation resulting in Miul vey’s death. The district court bel ow
recounted the facts and state trial testinony surroundi ng the fight
as foll ows:

On the night of her death, May 12, 1997,
Joyce Miulvey and Jim Tenny had an argunent
over Tenny noving out of their house so he
coul d have his son cone live with him Tenny
testified he left the roomto allow things to
“cool down” and upon returning to the kitchen,
Mul vey attacked him with a gas can. Mul vey
sl oshed gasoline into Tenny's eyes and all
over his body. Tenny further testified he
could hear the clicking of a lighter and saw
Mul vey approaching with a lighter. The fight
escalated from there wth Tenny punching
Mul vey to keep her away.

Tenny called 911 at 9:28 p.m requesting
hel p because “[his] old lady [wa]s trying
trying to burn down the house.” According to
Tenny, Milvey then snashed a platter over his
head, thereby -ending the energency call.
Mul vey continued her attack on Tenny with a
butcher knife and they engaged in a violent
struggle for the knife in which Tenny
sustained several injuries, including a stab
wound to his chest, which collapsed his |ung.
Tenny then stabbed Milvey believing it
necessary to defend his own |ife and caused
t he death of Ml vey.!?

On May 14, 1999, a jury found Tenny quilty of nurder,
rejecting his contention that the act had been in self-defense.
The court sentenced himto 65 years, rejecting Tenny’ s sentenci ng-
phase mtigation argunent--specifically, sudden heat of passion--

whi ch woul d have capped his sentence at 20 years. The state

! Tenny v. Cockrell, No. 1:01-CV-409-SS, at 3-4 (WD. Tex. Apr. 5, 2004)
(unpublished) (citations omtted).



appellate court affirmed and Tenny did not seek discretionary
review by the Texas Court of Crim nal Appeals.

Tenny filed a state habeas petition arguing, inter alia,
i neffective assi stance of counsel (1AC) in devel oping his clains of
sel f-defense and mtigation. The state habeas court declined to
grant Tenny’'s petition,? and on April 11, 2001, the Texas Court of
Crim nal Appeal s denied Tenny's application w thout an opinion and
wi t hout a hearing.?

Tenny then filed a habeas petition in federal court. The
magi strate judge held an evidentiary hearing and issued a
recommendation. The district court granted relief, holding that
the state court unreasonably concl uded that Tenny had not received
ineffective assistance from his trial counsel.* The State
appeal ed. Tenny did not file a cross-appeal.

|1

W review the district court’s findings of fact for clear

error and its conclusions of law de novo.?® “As clainms of

i neffective assistance of counsel involve m xed questions of |aw

2See id. at 3. The state court’s findings of fact only nade reference to
Tenny's contention in his habeas petition that his counsel had a conflict of
interest. I1d. The court otherw se ignored Tenny' s | AC habeas argunents.

3 See id. at 2.

4 The district court also made rulings adverse to Tenny, concluding that
several affidavits offered at the evidentiary hearing were unexhausted and
rejecting other bases for habeas relief.

5 Schaetzle v. Cockrell, 343 F.3d 440, 443 (5th Cr. 2003); Martinez v.
Johnson, 255 F.3d 229, 237 (5th Gr. 2001).

3



and fact, they are reviewed de novo.”"®
A
Under the Antiterrorism and Effective Death Penalty Act of

1996 (AEDPA), 28 U.S. C. 8§ 2254(d), a wit of habeas corpus will not
i ssue unless the state habeas court’s adjudication of Tenny' s | AC
claim

(1) resulted in a decision that was contrary

to, or involved an unreasonable application

of, <clearly established Federal Ilaw, as

determ ned by the Suprene Court of the United

States; or

(2) resulted in a decision that was based on

an unreasonabl e determ nation of the facts in

light of the evidence presented in the State

Court proceeding.”’
We focus here on 8§ 2254(d)(1)--that is, on whether the state habeas
court’ s deci sion was an “unreasonabl e application” of Strickland v.
Washington.® In making this inquiry we “ask whether the state
court’s application of clearly established federal I|aw was
obj ectively unreasonabl e,” and we are m ndful that “an unreasonabl e

application of federal law is different from an incorrect

application of federal law ”?° Further, we are “authorized by

6 Lewis v. Dretke, 355 F.3d 364, 366 (5th Cir. 2003) (per curiam

728 U S.C § 2254(d)(1)-(2); see Riddle v. Cockrell, 288 F.3d 713, 716
(5th Gr. 2002); see also Martinez v. Dretke, 404 F.3d 878, 884 (5th Gr. 2005).

8 466 U S. 668 (1984).

® Wllianms v. Taylor, 529 U S. 362, 409, 410 (2000); see also Ronpilla v.
Beard, 125 S. C. 2456, 2462 (2005); Brown v. Payton, 125 S. C. 1432, 1438-39
(2005).



[ 8] 2254(d) to reviewonly a state court’s ‘decision,’” and not the
written opinion explaining that decision.”1
B

Tenny asserts an |AC claim based on his trial counsel’s
failure to investigate adequately and elicit testinony gernmane to
Tenny’s theory of self-defense. The lawis clear: Tenny’'s claimis
measured against the famliar Strickland tandem of deficient
performance and prejudice. !

A deficient performance is conduct beyond the bounds of
prevailing, objective professional st andar ds. 12 W accord
substantial deference to counsel’s performance, applying the
“strong presunption that counsel’s conduct falls within the w de
range of reasonabl e professional assistance; that is, the def endant
must overcone the presunption that, under the circunstances, the
chal l enged action mght be considered sound trial strategy.”?®
“[E]very effort nust be nade to elimnate the distorting effects of

hi ndsi ght, to reconstruct the circunstances of counsel’s chal | enged

10 Neal v. Puckett, 286 F.3d 230, 246 (5th Gr. 2002) (en banc); see id.
(“IQur focus on the ‘unreasonabl e application’ test under [8] 2254(d) shoul d be
on the ultimate | egal conclusion that the state court reached and not on whet her
the state court considered and di scussed every angle of the evidence.”).

11 466 U S. at 687; see also WIllianms, 529 U S at 391 (“It is past
guestion that the rule set forth in Strickland qualifies as ‘clearly established
Federal law, as determined by the Supreme Court of the United States.’”);
Schaetzl e, 343 F.3d at 443-44.

12 Strickland, 466 U S. at 687-88.

3 1d. at 689 (internal quotation marks and citation ontted); see also
Titsworth v. Dretke, 401 F.3d 301, 310 (5th Gr. 2005).
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conduct, and to eval uate the conduct fromcounsel’ s perspective at
the time.”

Prejudice is established by a denonstration of a “reasonabl e
probability that, but for counsel’s unprofessional errors, the
result of the proceedi ng woul d have been different.”?® A reasonabl e
probability is “a probability sufficient to underm ne confidence in
t he outcone.”?® “[A] defendant need not show that counsel’s
deficient conduct nore likely than not altered the outcone in the
case. "t

In light of the AEDPA, the test for federal habeas purposes is
not nerely whether a defendant nade the requisite Strickland
show ng, but, instead “the test is whether the state court’s
deci sion--that [a defendant] did not nake the Stri ckl and-show ng- -
was contrary to, or an unreasonabl e application of, the standards,
provided by the clearly established federal law (Strickland), for
succeeding on his IAC claim”!® W are persuaded that Tenny has
satisfied the heightened standard prescribed by the AEDPA

C

We turn first to deficiency. The district court held that,

14 Strickland, 466 U. S. at 689.

5 1d. at 694; see also Wllians, 529 U S at 391
16 Strickland, 466 U S. at 694.

7 1d. at 693.

18 Schaetzle, 343 F.3d at 444.



insofar as the state court found no deficiency in counsel’s
performance,® the state court’s decision was an unreasonable
application of Strickland. The State, in its opening brief, does
not chal l enge this hol ding and we thus consi der the i ssue wai ved. ?°
In its reply brief, the State argues that it did not waive the
i ssue because it “is not unusual for IAC analysis” to assune
deficient performance arguendo and to focus on the prejudice prong.
This argunent is neritless. Wile the cases cited by the State
aptly illustrate that we often opt to decide an | AC cl ai m based
solely on one of the two prongs,? that does not give the State
license to argue one prong to the exclusion of the other and expect
the latter issue not to be waived. Had the State actually
chal  enged the district court’s holding on the first prong and t hen

proceeded “arguendo,” it would, of course, be a different matter.

1 The state habeas court denied relief on this IAC claim without
expl anation. While we cannot say whether the state court denied the claimfor
| ack of deficiency or for lack of prejudice, we will assune for purposes of this
analysis that the state court found both to be I acking.

20 See Tharling v. Gty of Port Lavaca, 329 F.3d 422, 430 (5th Gr. 2003)
(party waived issue by failingtoraise it in opening brief); Lockett v. EPA, 319
F.3d 678, 684 n.16 (5th Cir. 2003) (“To the extent that appellants attenpt to
raise the issue . . . intheir reply brief, we viewthe issue waived.”); Peavy
v. WFAA-TV, Inc., 221 F.3d 158, 179 (5th Cr. 2000) (“W do not consider any of
[the issues], because they were not raised in the parties’ opening briefs.”);
United States v. Jackson, 50 F.3d 1335, 1340 n.7 (5th Gr. 1995 (“It is
wel |l -settled that, generally, we will not consider issues raised for the first
time in areply brief.”); see also N xon v. Epps, 405 F.3d 318, 323 (5th Gir.
2005) .

2 See Harris v. Cockrell, 313 F.3d 238, 243 (5th G r. 2002); Johnson v.
Cockrel I, 301 F.3d 234, 239 (5th Gr. 2002); see al so Johnson v. Dretke, 394 F. 3d
332, 337-38 (5th G r. 2004) (“Because Johnson has not met the first prong of
Strickland, we need not reach the question of prejudice . ").
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D

The prejudice here is plain. The district court pointed to
anpl e unpresent ed evi dence--evi dence that would plainly be vital to
Tenny’ s success on self-defense. As the district court expressed
it, Tenny did not “elicit any critical testinony supporting Tenny’s
sol e defense.”?? H's counsel failed to investigate and cal
W t nesses, including two nonks and a nun, and failed to elicit
i nportant testinony from w tnesses, including a doctor, who were
call ed. ®

Much of the evidence that never reached the jury, including
evidence of Mulvey’'s threats on Tenny's life, would clearly have
been useful to Tenny’'s theory of self-defense by denonstrating that
Tenny had a “reasonabl e apprehension” and that Milvey was the
aggressor.? Specifically, the omtted evidence indicated that

Mul vey threatened to kill Tenny in the days | eadi ng up to--and even

22 Tenny, No. 1:01-CV-409-SS, at 16; see also id. at 22 (noting that
Tenny's | awyer abandoned sel f - def ense).

28 The attorney failed to fully investigate and call Florence Parker and

Mot her Ser aphi na. Id. at 16-18. He investigated but failed to call Father
Benedi ct and Father Jeremiah. 1d. at 19-20. He called but failed to elicit key
testinony fromDr. WIIliamPenn, Joseph Swift and Tenny hinself. Id. at 20-21

The district court considered only the missing testinmony of these six
i ndividuals--in addition to Tenny hinself--because their affidavits were
previously presented to the state court. Id. at 16; cf. id. at 6-13 (declining
to consider declarations of certain other individuals based on |ack of
exhaustion). Wthout offering comment on the court’s decision to restrict its
inquiry, we confine our analysis to the sanme set of individuals.

24 See, e.g., Tate v. State, 981 S.W2d 189, 193 (Tex. Crim App. 1998)
(holding in self-defense case that victims prior threat on |ife of defendant,
even t hough made two nmonths prior to victinis death, is probative of defendant’s
reasonabl e apprehension and victins aggression).
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on the very day of--the fight that resulted in Milvey's death;?
Mul vey was “agitated, argunentative, and threatening” on the day of
the fight;? Tenny was warned on the day of the fight that Ml vey
intended to kill him? Milvey had stabbed Tenny on the Friday
before the fight,?® Milvey threatened to burn the house down;?°
Mul vey exhibited violent tendencies and “was prone to ‘fly into

i nsane rages’”;3% and Mil vey possessed the strength necessary to
“throw al nbst any grown nan to the ground.”3* A doctor, who did
testify at trial, would have provided additional testinony had
Tenny’s attorney questioned himfurther. Specifically, he would
have expl ai ned that, upon visiting Tenny in the hospital after the

fight,

[ Tenny] | ooked |ike he had been run over by a
t hreshing machine. His right eye was bl ack and

25 Tenny, No. 1:01-CV-409-SS, at 16 (“[Qn the day of Milvey' s death,
Mul vey tol d Parker ‘[s]he would kill Ji mand burn the house down before she would
have any of his kids cone and stay or live there, or hi[m change the status quo
in any way.'”); id. at 19 (Father Jerem ah would have testified “that Ml vey
threatened Tenny by stating ‘1’ mgonna kill that son of a bitch, bury himin the
yard and burn the house down’").

%6 1d. at 19 (Father Benedict); see also id. at 18 (Mther Seraphi ma would
have “testified she spoke with and observed Mil vey hours before her death, and
found her to be ‘absolutely out of control’ and ‘in a rage’'” and that Mother
Ser aphi na “saw Mul vey assault Fat her Jereni ah and overheard her threatento ‘ burn
t he Monastery down’”).

27 1d. at 19-20 (Father Benedict).

28 1d. at 19 (Father Benedict); id. at 21 (Tenny).

2 1d. at 16 (Parker); id. at 19 (Father Jereniah).

8 1d. at 19 (Father Jereni ah).

81 |d. at 18 (Mdther Seraphim); see also id. at 16 (“Parker woul d have
testified Mil vey possessed surprising physical strength . ").

9



bl ue, his right ear cut, and there was a tube
com ng out of his chest enptying blood froma
punctured lung into a bag on the floor. It was
clear that there had been a violent struggle
in which [ Tenny] had nearly lost his life.?*
Further testinony from Tenny hinself would have indicated that
Tenny was aware of Milvey's threats on his |ife and her other
erratic behavior, and even that Ml vey had stabbed her previous
husband. 33
The district court also noted that trial counsel did not
investigate or further utilize these various wtnesses.3 For
exanple, he declined to interview Parker and Mother Seraphim,
believing that the fornmer was inconpetent and that the | atter had
nothing to offer, despite the frequent contact Milvey had with
Par ker and Mot her Seraphi ma. *
Trial counsel gave as his stated reason for not pursuing
testinony from Father Jerem ah and Father Benedict his concern
about ongoi ng church sex-abuse-rel ated scandals at the Monastery.

After Milvey' s death, “Father Jerem ah and Father Benedict were

indicted for what [trial counsel] described as nmultiple counts of

82 1d. at 20 (Dr. Penn).

3 1d. at 21.

% See id. at 16-18, 16 n.2, 22-24. As previously nmentioned, the State has
not chal |l enged t hese deficiency hol dings on appeal. The only onission that the
State attenpts to justify as alegitimate trial strategy is counsel’s refusal to
call individuals associated with the Mnastery, discussed below, but that was
only raised in the State's reply brief and was accordingly waived. W

nonet hel ess briefly recount the district court’s reasoning.
3% See id. at 16 n. 2.
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i ndecency wth a child” and trial counsel believed that the
Monastery had a poor reputation in the community.3 These are, of
course, legitimte concerns. However, Tenny's alternatives were
slim and his attorney hinself recognized that the testinony of
Fat her Benedi ct and Fat her Jerem ah “is absolutely essential to the
defense” and that “[i]Jt’s no secret that our defense is
justification.”® Furthernore, the district court noted that Tenny
could seek to alleviate the taint by requesting a change of venue,
conducting voir dire of potential jurors to control for bias, or
“apprising hinself of the rules of evidence available to prohibit
the State’s attenpts to introduce this type of character
evi dence. " 38 Significantly, nothing inplicated the nun in any
m sconduct at the Monastery. The fit of her testinony with that of
the priests would have given it support, mtigating any rub-off of
the difficulties at the Mnastery.

These decisions by the defense easily were prejudicial. The
jury was unconvinced by Tenny's proffered assertions of self-
defense. @G ven the |ack of independent eyewi tnesses to the fight
resulting in Miul vey’s death, and given that the physical evidence
did not conclusively establish who was the aggressor that night,

the district court noted that “evidence establishing Mil vey was t he

% 1d.

87 |d. at 23 (quoting Tenny's notion for continuance, made on April 30,
1999, two weeks prior to trial).

% ]1d. at 23-24 (citing Tex. R EwD. 608, 609).

11



initial aggressor and Tenny possessed a reasonabl e apprehensi on of
i mm nent death or serious bodily injury is the only evidence which
coul d have persuaded the jury to accept Tenny’'s defense of self-
defense . . . .”"% The powerful onmtted testinobny would have
painted a very different picture of the deceased on the day she was
killed.

The State argues that Tenny was not prejudiced--that is, that
all of the above witnesses are irrelevant and “[t]he jury was | eft
with no alternative than to convict Tenny of nurder”--because Tenny
had already admtted that his acts were not in self-defense
Tenny, however, made no such stark adm ssion. The State reaches
its conclusion--that “Tenny hinself admtted to the jury that the
murder was not commtted in self-defense’--by pointing to Tenny’s
testinony indicating that he gained control of the knife and
st abbed Mul vey nultiple tines.

Under the State’ s view of self-defense, the nonent Tenny t ook
“control” of the knife, he per se could no |onger reasonably
believe hinself in danger. This is not the |law, notw thstanding
the State’s citation to an unpublished decision of an internedi ate

Texas appellate court.* Under Texas Penal Code § 9.32, “deadly

% Tenny, No. 1:01-CV-409-SS, at 4.

40 See Lebron v. State, 1999 W. 61977, at *3 (Tex. App.--San Antoni o 1999).
In fact, this case actually |ends support to Tenny's position, given that the
court only indicates that “even if [the victim cane at [the defendant] with a
knife, once [the defendant] gained control of the knife, the jury could have
found that deadly force was no | onger i medi ately necessary,” not that the jury
nust have so found. |d. (enphasis added).
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force” is justified (1) if the conditions of 8 9.31 are net; (2) if
a reasonabl e person woul d not have retreated; and (3) “when and to
t he degree he reasonably believes the deadly force is imedi ately
necessary . . . to protect hinself against the other’s use or
attenpted use of unlawful deadly force.”*

Here, it is clear that a jury could have concl uded that Tenny
still reasonably believed that deadly force was imediately
necessary, even after gaining control over the knife. One flick of
the lighter, which was apparently not too far from Mil vey at that
point in the struggle, would have ignited Tenny' s gasoli ne-soaked
person. Tenny had al ready received nmultiple wounds fromthe knife,
one of which collapsed his |ung. Mul vey was persisting in her
attacks and a jury could well credit Tenny with believing Milvey
had anot her weapon. Indeed, in this context, the gasoline itself
coul d be a deadly weapon. |In the heat of the fierce struggle, with
all of these events happening wthin seconds, Tenny’'s reasonable
fear of harmdid not necessarily vanish the nonent he was able to
wrest sone neasure of control over the knife from Mil vey. The

State’s contrary suggestion is without nerit. |In other words, it

41 Tex. PenaL CooE § 9. 32(a) (enphasis added); see also Holmes v. State, 150
S.W 926, 933-34 (Tex. Crim App. 1912) (“[I]t must be apparent that the danger
i s passed, or he has reached a place where it is not reasonable for himto have

fear of life or serious bodily injury at the time, before his right of
sel f-defense woul d be abridged.”); Crowv. State, 88 S.W 814, 815 (Tex. Cim
App. 1905).

In turn, under Texas Penal Code § 9.31, subject to certain exceptions, “a
person is justified in using force against another when and to the degree he
reasonably believes the forceis i mediately necessary to protect hinsel f agai nst
the other’s use or attenpted use of unlawful force.” Tex. PenaL CooE § 9. 31(a)

13



does not directly follow from Tenny’'s control of the knife and
intent to kill Mulvey wwth it that the act was not in self-defense.
By definition, self-defense is a justification for an intentional
killing; the key i s whet her Tenny “reasonably believe[d] the deadly
force [wa]s inmedi ately necessary.” %

O course, this is not to suggest that a reasonable jury could
not, after being exposed to the omtted evidence, still reject
Tenny’ s defense of self-defense. Rather, we nerely point out that
the State’s contention that Tenny’'s testinony foreclosed a finding
of self-defense is unpersuasive. As such, the omtted testinony is
surely powerful evidence of Milvey as the aggressor and the
reasonabl eness of Tenny’ s apprehension. This evidence woul d have
left the jury with a markedly different |andscape, and “had the
jury been so confronted, there is a reasonable probability that at
| east one juror would have refused to return a verdict of guilty.”*
| ndeed, given the veritable absence of support for Tenny’'s self-
defense theory, we think there is a substantial probability that
the jury would have returned with a different result, enough so
t hat our confidence in the outconme is shaken. On these facts, in
light of the “totality of the evidence before the judge or jury”*--

or, nore accurately, the lack of self-defense evidence--we are

42 Tex. PenaL CooE § 9. 32(a).
4 Soffar v. Dretke, 368 F.3d 441, 479 (5th G r. 2004).
4 Strickland, 466 U S. at 695.
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per suaded that not only was the state habeas court incorrect on the
i ssue of prejudice, but that its decision that no prejudi ce ensued
was not a reasonabl e application of Strickland.

1]

In sum we are persuaded that the state court acted
unreasonably in denying Tenny’s AC claimas to the guilt phase of
his trial. W need not address Tenny's argunent as to the
sent enci ng phase. We also need not pause to consider Tenny’'s
argunent, even assumng that it is properly before us in the
absence of a cross-appeal by Tenny, % that the district court erred
in its adverse hol dings on exhaustion and other bases for habeas
relief.

AFFI RMED.

4 See More v. Johnson, 194 F.3d 586, 593 (5th Gr. 1999); see also
Beltran v. Cockrell, 294 F.3d 730, 733 (5th GCr. 2002).
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