United States Court of Appeals
Fifth Circuit

FILED
November 21, 2005

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

Charles R. Fulbruge llI
Clerk

No. 04-51116

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
FELI CI A MONI QUE DUNN,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Western District of Texas

Before H G3 NBOTHAM W ENER, and DENNIS, G rcuit Judges.
PATRICK E. H Gd NBOTHAM Circuit Judge:

Felicia Dunn appeals her sentence for possession of cocaine
wth intent to distribute and aiding and abetting the sane. She
argues that two prior shoplifting convictions used to enhance her
sentence were “rel ated” under the Sentencing CGuidelines, yielding
a smal | er enhancenent, because the underlying of fenses occurred at
two stores in the sane mall at about the same tinme and resulted in
cont enporaneous pleas and identical concurrent sentences. e
vacate and remand for resentencing.

I
Felicia Dunn pleaded guilty to possession of cocaine wth

intent to distribute, and ai di ng and abetting the sanme, pursuant to



a plea agreenent. The pre-sentence report reconmmended offense
|l evel twenty-five after a three-level reduction for acceptance of
responsibility. It then recommended eleven crimnal history
points, which resulted in crimnal history category V. The
resulting Sentencing Guidelines range was 100-125 nonths of
i npri sonment .

Dunn, in objecting to the PSR, argued that she shoul d receive
a two-level mnor participant reduction. She also objected to
receiving four crimnal history points for two shoplifting of fenses
that had occurred on the sane day; she argued that these offenses
shoul d be considered “related” under the Sentencing Quidelines,
resulting in only two points.?

The facts of those two offenses are as follows: Dunn was
arrested on March 17, 1994 for shoplifting from The Limted
Clothing Store in Post QGak Mll in College Station. An
“Investigation” found that she had stolen fromat | east three other
stores, but only The Limted and another store pressed charges.
She was charged with two separate informations nam ng two separate
conpl ai nants and two separate, but sequential, cause nunbers. She
was sentenced for both offenses on the sane day and received the
sane sentence for each, running concurrently.

At sentencing in the present case, the district court granted

1 She al so objected that another four crimnal history points should have
been only two points because the underlying two shoplifting offenses were
“related,” but this objection was |ater dropped.
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a two-level reduction for Dunn's mnor role in the offense. Dunn
renewed her objection that her two shoplifting offenses were
related and should yield only two points. The district court
overruled this objection, explaining that it was “famliar with a
case where an individual commtted burglaries of two adjoining
buildings in a strip center . . . [which were consi dered] separate
of fenses and | don’t see how this would be any different.”? The
court sentenced Dunn to 84 nonths of inprisonnment and four years of
supervi sed release. Dunn filed a tinely notice of appeal,
chall enging only the district court’s refusal to consider her two
sane-day shoplifting offenses “related.”
.

Section 4Al. 2(a)(2) of the Sentenci ng Gui delines provides that
“Iplrior sentences inposed in unrelated cases are to be counted
separately. Prior sentences inposed in related cases are to be
treated as one sentence for purposes of [assigning crimnal history
points.]” The Sentencing Quidelines comentary provides the
follow ng explanation of the term“rel ated:”

Prior sentences are not considered related if they were

for offenses that were separated by an i nterveni ng arrest

(i.e., the defendant is arrested for the first

dfewe pio toamttirgtle ssod dfes. Qrewse pic swtets aeasdrardaalif they realted
fromoffenses that (A) occurred on the sane occasion, (B) were part

of a single commobn schene or plan, or (C) were consolidated for
trial or sentencing.?

2 The district court did not provide a nanme or citation for this case, and
we have not been able to determne its identity.

3 Section 4A1.2, cmt. 3.



Dunn argues that her two shoplifting offenses are “rel ated” under
any of the three tests. Review ng de novo,* we conclude that her
of fenses “occurred on the sanme occasion.”

This court in United States v. Mreno-Arredondo held that,
because the Sentencing @iidelines do not define “related,”

“occurred,” or “occasion,” these terns should be defined by their

“comobn sense, conversational neanings.”® The court noted that

“[t]here is not a surfeit of jurisprudence construing the ‘sane
occasion’ prong of the test for rel atedness, but npbst opinions on
t he subj ect enphasi ze the tenporal aspect and rely only to a | esser
degree on the geographical or spatial aspect.”® “Only the extent
of tenporal separation between comm ssions can be controlling for
purposes of the same-occurrence prong, and even then such
separation nust be viewed in |ight of other factors such as spati al
separation, identity or non-identity of offenses, and the like."’
As a result, it held that “sequential conm ssions of offenses
affecting different victins can conprise a single occurrence.”?®
The court concl uded that Mreno-Arredondo’s two prior offenses had

occurred on the “sane occasion:” the offenses were the sane, they

4 United States v. Mreno-Arredondo, 255 F.3d 198, 205 (5th G r. 2001).
51d. at 204.

6 1d. at 205.

71d.

8 1d. at 207.



occurred in the sane |location (the couch in the house where the
defendant |ived), and they occurred within m nutes of each other
and wi thout interruption.?®

In alater unpublished opinion, United States v. Becerra, this
court cited Moreno-Arredondo but concluded that the defendant’s
offenses did not occur on the “same occasion.”? Becerra
burglarized two different vehicles, which were parked about one
bl ock apart on the sane street, on the sane evening. When the
police arrested himseveral weeks later, they found on himan item
identified as stolen from one of the vehicles. After releasing
him the police arrested himagain after determ ning that another
itemin his possession at the tinme of his initial arrest had been
stolen from the second vehicle. The court determned that,
al t hough the of fenses had occurred on the sane day, they were two
separate acts of theft involving two different victins and two
different arrests. The court also noted that, although both
of fenses had occurred on the sane street, they occurred in
different [ ocations on that street. It concluded that these facts
rendered Becerra’s case distingui shable from Moreno-Arredondo and
United States v. Johnson,!*! where this court held that it was

“evident” that the offenses of DW, driving with a suspended

° 1d.
10 No. 00-51022 (5th Gr. Aug. 23, 2001) (unpublished opinion).
11 961 F.3d 1188, 1188 (5th Cr. 1992).
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license, and failure to identify oneself to a police officer
occurred on the sane occasion when the defendant presumably was
arrested while doing all three. And it held that Becerra s case
was simlar to United States v. Cain,'? where this court held that
the offenses of escape from prison, stealing a car, breaking and
entering, and attenpting to steal another car commtted over the
course of a five-day prison break did not occur on the sane
occasi on.

We think that this case is nore simlar to Mreno-Arredondo
than Becerra. As in Mreno-Arredondo, the offenses were the sane
and occurred on the sane day, apparently mnutes apart - tenporal
proximty being the key factor.® Although there were two separate
acts and two separate victins, Dunn was not arrested tw ce, unlike
the defendant in Becerra. And a mall is nore easily considered a
single | ocation than the w de-open street in Becerra. Only if Dunn
had stolen fromthe sane store coul d one see her offenses as having

occurred nore clearly on the “sane occasion;” that distinction is
insufficient here to nmake a difference.
For the foregoing reasons, we VACATE Dunn’s sentence and

REMAND t he case for resentencing.

1210 F. 3d 261, 263 (5th Gr. 1993); see also United States v. Garcia, 962
F.2d 479, 481 (5th Gr. 1992), abrogated on other grounds, Buford v. United
States, 532 U.S. 59 (2001) (holding, in a case where the defendant conmitted two
heroin deliveries in the sane place but nine days apart, that although the facts
surroundi ng the cases nay be simlar, simlar crines are not related crines).

13 Moreno- Arredondo, 255 F.3d at 205.

6



