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PER CURI AM

Debt or-appell ants Thomas and Karen Norris challenge the
bankruptcy court’s holding that, under Texas |aw, their boat nay
not be considered a honestead and is therefore not exenpt from
creditors in bankruptcy. As this case presents a novel question of
Texas state law, which is dispositive of the entire case, we

respectfully certify the question to the Texas Suprene Court.



CERTI FI CATI ON FROM THE UNI TED STATES COURT OF
APPEALS FOR THE FIFTH CIRCU T TO THE SUPREME
COURT OF TEXAS, PURSUANT TO THE TEXAS
CONSTI TUTION ART. 5, 3-C AND RULE 58 OF THE
TEXAS RULES OF APPELLATE PROCEDURE
TO THE SUPREME COURT OF TEXAS AND THE HONORABLE JUSTI CES THEREOF:
l. STYLE OF THE CASE
The style of the case in which certificationis nmade is Inre

Norris, or Norris v. Thomas, Case No. 04-51215 in the United States

Court of Appeals for the Fifth Crcuit, on appeal fromthe United
States District Court for the Wstern D strict of Texas, San

Antonio Division, Norris v. Thomas, 316 B.R 246 (WD. Tex. 2004),

and the Bankruptcy Court, Western District of Texas, San Antonio
Di vi sion, No. 03-55095. Federal jurisdictionis based on a federal
guestion presented. The Fifth CGrcuit, on its own notion, has
decided to certify this question to the Justices of the Texas
Suprene Court.
1. STATEMENT OF THE CASE

I n Septenber 2003, debtor-appellants Thomas and Karen Norris
filed a voluntary petition for relief under Chapter 7 of the
Bankruptcy Code i n the Bankruptcy Court, Western District of Texas,
indicating that their street address was 13909 Nacogdoches Road,
San Antonio, Texas. |In the sane petition, the Norrises clained a
68-f oot boat as exenpt property under Article 16, 88 50 and 51 of
the Texas Constitution (the “Honestead exenptions”) and Texas

Property Code 88 41.001 and 41.002. The boat includes four



bedr oons, three bathroons, a galley, and an upper and | ower sal on.
M. Norris testified that he |isted the San Antoni o street address,
a business postal center, in the bankruptcy petition because he
receives his mail there, rather than at the marina in Corpus
Christi where his boat is noored. After selling his hone in Lake
McQueeney, Texas in 2000, M. Norris had taken up pernmanent
resi dence on his boat.

The bankruptcy court denied the debtors’ claimfor exenption,
hol di ng t hat t he Texas honest ead exenpti on, even broadly construed,
does not include boats. The district court agreed that | anguage in
the Texas statutes addressing honesteads indicates that the
| egi slature i ntended honesteads to i nclude only estates in | and and
i nprovenents affixed to land. The court concluded that structures
unattached to |and, such as a boat, even if used as a debtor’s
primary residence, are noveabl e chattels and do not fall wthin the
definition of honmestead under Texas | aw.

1. LEGAL | SSUES

When a debtor selects state exenptions on filing a bankruptcy
petition under 11 U.S. C. 8§ 522, the bankruptcy court nmust determ ne
exenption rights according to state law.! “An exenption is an
interest wwthdrawn fromthe estate (and hence fromthe creditors)

for the benefit of the debtor.”? The Texas Constitution provides

YInre Nerios, 171 B.R 224, 225 (Bankr. N. D. Tex. 1994).

2 Onen v. Owen, 500 U.S. 305, 308 (1991).
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for a honestead exenption but does not define the termother than
to limt a rural honestead to not nore than two hundred acres of
land with the i nprovenents t hereon and urban honest eads to not nore
than 10 acres together with i nprovenents.® The Texas Property Code
defines honestead as foll ows

(a) If used for the purposes of an urban hone or as
both an wurban honme and a place to exercise a
calling or business, the honestead of a famly or a
single, adult person, not otherwise entitled to a
homest ead, shall consist of not nore than 10 acres
of land which may be in one or nore contiguous
| ots, together with any inprovenents thereon.
(b) If used for the purposes of a rural hone, the
homest ead shall consist of:
(1) for a famly, not nore than 200 acres, which
may be in one or nore parcels, wth the
i nprovenents thereon; or
(2) for a single, adult person, not otherw se
entitled to a honmestead, not nore than 100
acres, which may be in one or nore parcels,
with the i nprovenents thereon.
(c) A honestead is considered to be urban if, at
the tinme the designation is nmade, the property is:
(1) located within the [imts of a municipality
or its extraterritorial jurisdiction or a
pl atted subdi vi sion; and
(2) served by police protection, paid or
vol unteer fire protection, and at |east three
of the following services provided by a
muni ci pality or under contract to a
muni ci pality:
(A) electric;
(B) natural gas;
(O sewer;
(D) storm sewer; and
(E) water.
(d) The definition of a honestead as provided in
this section applies to all honesteads in this
st at e whenever created.*

5 Tex. Const. Art. XVI 88 50, 51.
4 Tex. Prop. Code Ann. § 41.002.
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The Texas Tax Code, however, defines a honestead as a structure
used as an individual’s or famly' s residence, together with the
land, if the structure and | and have identical ownership.?®

I n Texas, honesteads are “favorites of the law,” so we nust
“give a liberal construction to the constitutional and statutory
provi sions that protect honestead exenptions.”® “lIndeed, we nust
uphol d and enforce the Texas honestead | aws even t hough in so doing
we mght unwittingly assist a dishonest debtor in wongfully
defeating his creditor.”” Historically, however, the purpose of
t he Texas honest ead exenptions, “both urban and rural, has been to
protect not only the honme, but also the property that enables the
head of the household to support the famly.”8

In this case, we have been asked to resol ve whether a debtor
may claim a honestead exenption in a notorboat wthout any
acconpanying interest in real property, i.e., whether a debtor may

claima honestead exenption in personal property. In CQullers v.

> Tex. Tax Code Ann. 8§ 11.13 (j).

6 Inre Bradley, 960 F.2d 502, 507 (5th Cir. 1992). See al so
Perry v. Dearing, 345 F.3d 303, 316 (5th G r. 2003)(“Honesteads
are favorites of the law, and are |liberally construed by Texas
courts.”).
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1d.

8 Perry, 345 F.3d at 317 (enphasis added). See al so Houston
& Geat NR R Co. v. Wnter, 44 Tex. 597, 611 (Tex.
1876) (stating that the rural honestead exenption ains to protect
the farm mll, gin, tanyard, or whatever el se had been used in
connection with the residence to provide a |iving and support the
famly).




Janes, ® the Suprene Court of Texas stated that a house standing on
| and not owned or |leased by a famly is a chattel but may qualify
as a honestead under the Texas constitution.? Al t hough this
statenent appears to endorse the debtors’ argunent that the
honmest ead exenption includes personal property used as a hone
W thout regard to whether it is attached to or situated on |and,
such an argunent was rejected by a Texas appellate court when it
determ ned that nobile hones do not qualify for the honestead
exenption w thout an acconpanying interest in the real property to
which they are affixed. The Gnn court expressed doubt whether

in Qullers the Suprenme Court of Texas intended to expand the

91 S W 314 (Tex. 1886).

101 SW at 315. See also Kelly v. Nowin, 227 S.W 373,
375 (Tex. Cv. App. 1921)(“[T] he Suprene Court held that a
homestead right nmay attach to the buil ding al one when occupi ed as
a residence. But that rule applies when the building is nere
personalty, and not a fixture formng a part of the realty, as
when the land is owned by one party and the house by
another.”)(citing Qullers, 1 SSW at 315).

11 See Gann v. Montgonery, 210 S.W2d 255, 259 (Tex. G v.
App. —Fort Worth 1948, wit ref’d n.r.e.)(“[T]o be exenpt as
part of the honmestead, [nobile honmes] nust be part of the exenpt
realty.”). See also Mnnehoma Financial Co. v. Ditto, 566 S. W2d
354, 357 (Tex. CGv. App. —Fort Wrth 1978, wit ref’d
n.r.e)(“lf a nobile hone is attached in such a manner [indicating
an intention that it be a permanent part of the real estate] to a
honmestead, it is entitled to honestead protection.”)(citations
omtted); Capitol Aggregates, Inc. v. Walker, 448 S.W2d 830, 835

(Tex. Cv. App. —Austin 1969, wit ref’d n.r.e)(“All

honmest eads, excluding the |and, consist of an aggregation of
chattels. It is their attachnent to realty which gives them
honmestead character.”); dark v. Vitz, 190 S.W2d 736, 738 (Tex.
Cv. App. —Dallas 1945, wit ref’d)(approving use of honestead

exenption for nobile trailer affixed to debtor’s “honestead |ot”
and used as an extension of famly’'s brick house).
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honmest ead exenption to include personal property not affixed to
| and and noted that Cullers only consi dered t he honestead status of
structures that were “w thout doubt a house, or a building of the
ki nd and character which would uniformy have been declared to be
a permanent fixture attached to the realty.”??

Several bankruptcy courts sitting in other jurisdictions and
applying the laws of other states have found in favor of debtors
cl ai m ng honest ead exenptions in boats on which they resided. Sone
of those courts have done so by relying on statutes that expressly
allow for an exenption in “personal property” or “nobile hones or

simlar dwellings.” Ohers have relied on liberal construction

of honestead exenption statutes, reasoning that, for exanple, boat
dock slips are real estate to which debtors have atitle, therefore
entitling their houseboats to exenptions;! that the primary
question is not whether a hone is affixed to |and but whether, on

the petition date, the debtor was using a boat as his only

12 Gann, 210 S.W2d at 260. See Cullers, 1 S.W at 315
(holding that a m Il and gin could be considered part of an
exenpt honestead if they were part of the “exenpt realty.”).

¥ 1nre Ross, 210 B.R 320, 323 (Bankr. N.D. Ill. 1997); In
re Herd, 176 B.R 312, 313-14 (Bankr. D. Conn. 1994); In re
McMahon, 60 B.R 632, 634 (Bankr. WD. Ky. 1986).

4 1n re Scudder, 97 B.R 617, 618-19 (Bankr. S.D. Ala.
1989) (al | owi ng a houseboat to be clai med under Al abama’s
honmest ead exenption statute, which provides for exenptions of
“nmobile hone[s] or simlar dwelling[s].”)

5 I n re MMahon, 60 B.R at 634.
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residence; ' or, in the case of the cab of a semi-tractor truck, a
debtor’s intent to use such a structure as his residence. In
contrast, other courts have construed state statutes narrowy, as
the bankruptcy and district courts did in this case, noting that
the statute at issue did not include exenptions for personal
property, waterborne vessels, or “nobile honmes or simlar
dwel | i ngs. " 18

G ven this tension between, on the one hand, the above-quoted
| anguage in the Texas Constitution and Property Code and in ot her
Texas Suprene Court opinions referring to the honestead estate as
“an estate in land,”?* and, on the other hand, our duty to construe
the Texas honestead exenption broadly and the novelty of the
guestion presented, we are reluctant to be the first court to
decide this public policy-bound state |aw issue. W therefore

respectfully request that the Texas Suprene Court address and

' In re Mead, 255 B.R 80, 84-85 (Bankr. S.D. Fla. 2000).

7 1n re Laube, 152 B.R 260, 262-63 (Bankr. WD. Ws.
1993) (hol di ng operabl e sem truck cab used by professional driver
as honestead despite statute’'s description of “dwelling” as “a
bui | di ng, condom nium nobile honme, house trailer, or
cooperative.”)(citation omtted).

8 1n re Kiedaisch, Bk. No. 95-11726- MW, 1996 LEXIS 1977 at
*8-9 (Bankr. D.N.H Apr. 22, 1996). See also In re Hacker, 260
B.R 542, 547-48 (Bankr. M D. Fla. 2000)(holding that a debtor’s
boat was a novabl e chattel, not a pernmanent residence entitled to
honmest ead exenption).

19 Laster v. First Huntsville Props. Co., 826 S.W2d 125,
129 (Tex. 1991); Wods v. Alvarado State Bank, 19 S.W2d 35, 37-
38 (Tex. 1929).




answer the question that we certify bel ow
| V. QUESTI ON CERTI FI ED

Does a notorized waterborne vessel, wused as a primary
residence and otherwise fulfilling all of the requirenents of a
honmest ead except attachnent to land, qualify for the honestead
exenption under Article 16, 88 50 and 51 of the Texas Constitution?
We disclaimany intention or desire that the Suprenme Court of
Texas confine its reply to the precise formor scope of the question
certified. The answer provided by the Suprene Court of Texas w !l
determ ne the i ssue on appeal in this case. The record of this case,
together with copies of the parties’ briefs, istransmtted herewth.

QUESTI ON CERTI FI ED.



