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BENAVI DES, Circuit Judge:

Petitioner Ferdi nando Di scipio, a permanent resident of the
United States, becane subject to deportation under the
I mm gration and Nationality Act after a Massachusetts court
convi cted him of possession with intent to distribute Percocet.
The Massachusetts court |ater overturned that conviction because
of procedural and substantive flaws in the proceeding. However,
the inmmgration judge presiding over Petitioner’s renoval
proceedi ng found that the Massachusetts conviction remained valid

for inmmgration purposes under our holding in Renteria-CGonzal ez



v. INS, 322 F.3d 804 (5th Cr. 2002). As a result, the
i mm gration judge ordered deportation, and the Board of
| nm gration Appeals (“Board”) affirmed.! Pursuant to Renteri a-
Gonzal ez, a panel of this Court reluctantly denied Petitioner’s
petition for review and expressed concerns over our controlling
precedent. See Discipio v. Ashcroft, 369 F.3d 472 (5th Gr.
2004) .

Petitioner has now filed a petition for rehearing en banc.
In its Opposition to Petitioner’s Request for Rehearing En Banc,
Respondent has advised this Court that it is prepared to nodify
its position and desires to term nate deportati on proceedi ngs
against Petitioner. It now wishes to apply to Petitioner’s case
the Board’ s opinioninInre Pickering, 23 1. & N Dec. 621 (BIA
2003), 2003 W 21358480, where the Board held that convictions
vacated on the basis of procedural and substantive defects are
not valid convictions for purposes of inmgration proceedi ngs.

Respondent argues that because 8 U.S.C. § 1101(a)(48) (A
(defining “conviction” for inmgration purposes) is silent on the

effect of a vacated conviction on an alien’s inmgration status,

'Because Petitioner is being detained within the territory
under the jurisdiction of the Fifth GCrcuit, Renteria-CGonzal es
applied to his case, which resulted in his being ordered
deported. Were he detained within the confines of any other
Circuit, the Board woul d not have ordered Petitioner deported.
SelinrePickering, 23 I. & N. Dec. 621, 624 n.2 (BI A 2003), 2003 W
21358480 (declining to apply Renteri a-Gonzal es outside of the
Fifth CGrcuit).



this Court should defer to the Board s perm ssible construction
of the statute. See INS v. Aguirre-Aguirre, 526 U S. 415, 424-25
(1999); Chevron U S. A, Inc. v. Nat'l Res. Def. Council, Inc.,
467 U.S. 837, 842-43 (1984); Mdwosa v. INS, 171 F.3d 994, 1005
(5th Gir. 1999).

According to Respondent, the Board’ s opinioninilnre
Pi ckering constitutes a perm ssible construction of the statute
because it conprehensively addresses the effect of a vacated
conviction. See Aguirre-Aguirre, 526 U S. at 424-25. There, the
Board held that convictions vacated on the basis of procedural
and substantive defects were not valid for purposes of
imm gration, while those vacated because of post-conviction
events such as rehabilitation were to be given effect in
i mm gration proceedings. The Board noted that such a distinction
was in accord with federal court opinions addressing the issue
and thus declined to apply the contrary holding of Renteri a-
Gonzal es, 322 F.3d 804 (5th Cr. 2002)(holding that a conviction
remai ns valid regardless of the reason it was vacated), outside
the jurisdiction of this Court.

Respondent concl udes that Petitioner’s conviction is not
valid for inmgration purposes under In re Pickering because
Petitioner’s conviction was undi sputedly vacated for procedural
and substantive defects. Respondent now wi shes to give effect to

its nodified position by term nating deportation proceedi ngs.



Wth respect to other deportation proceedings arising or within
the jurisdiction of this Court or that may be pendi ng on appeal,
Respondent has advi sed that the governnment is undertaking a
policy reviewto determne howit wll proceed in those cases.
Petitioner has expressed no opposition to Respondent’s new
position, nor can we expect any, as vacating and remandi ng wl |l
result in a favorable outcone for Petitioner. W need not, and
i ndeed a panel of this Court is without authority to contradict
the hol ding of the previous panel in Renteria-CGonzales. It is
cl ear, however, w thout expressing an opinion on Respondent’s
nodi fi ed position, that Respondent w shes to exercise his
discretion to dismss these proceedings. Such relief is
consistent with the Petitioner’s original request that his
deportation proceedi ngs be set aside. |In effect, Respondent’s
decision to dism ss deportation proceedi ngs resolves any di spute
between the parties in this case.

Accordi ngly, the panel opinion dated April 29, 2004, in
Discipio v. Ashcroft, 369 F.3d 472 (5th Gr. 2004), is vacated,
and Respondent’s request to remand this case to the Board of
| mm gration Appeals is granted to all ow Respondent to term nate
renoval proceedings. Petitioner’s petition for rehearing en banc
is denied as noot because the opinion which it seeks to reviewis
vacat ed herein.

REQUEST TO VACATE PRI OR PANEL OPI Nl ON GRANTED AND CASE



REMANDED TO THE BOARD OF | MM GRATI ON APPEALS TO ALLOW RESPONDENT
TO DI SM SS PROCEEDI NGS AS REQUESTED.



