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BENAVI DES, Circuit Judge:

Ajury convicted Gerrian McG | berry of possession of a firearm
by a convicted felon (Count 1) and possession of a firearmduring
and inrelationto a drug trafficking offense (Count 2). The court
sentenced McG lberry to forty-one nonths inprisonnent on Count 1
and a consecutive termof sixty nonths on Count 2.

On appeal, MGl berry argues for the first tinme that his
i ndi ctment was defective, there was a constructive anendnent of his

indictnment, and the trial judge erred by treating the Sentencing



Gui del i nes as nandatory. W AFFIRM McG | berry’s conviction and
sent ence.

. FACTS AND PROCEDURAL BACKGROUND

The evi dence presented at trial showed that, on the night in
question, police officers arrested J.L. Payne for donestic assault
at a hotel where he was tenporarily staying. Payne infornmed the
of ficers that sonebody was supposed to deliver crack cocaine to his
room |later that evening. Payne agreed with the officers to
participate in a sting operation to catch the deal er.

MG | berry arrived at Payne’s hotel room shortly thereafter
acconpani ed by Elton Cooley. Payne then called the officers and,
using a code phrase, indicated that McG | berry had drugs with him
When the officers entered the room MG | berry was sitting al one at
a table with a handgun on it. Payne testified that MG | berry had
earlier taken the gun fromhis jacket and set it on the table. The
officers also found crack cocaine in a jacket that was hangi ng on
MG | berry’ s chair.

McG | berry was i ndicted on a single charge of being a felonin
possession of a firearmin violation of 18 U S.C. 88 922(g)(1),
924(a)(2). After pleading not guilty, a superseding indictnent was
issued wth the additional charge of “knowi ngly possess[ing] a
firearm. . . during and inrelation to a drug trafficking crine.”
See 18 U S C 924(c)(1). This second <charge was added

approximately one week before trial comenced, but MG | berry



expressly waived any right to additional preparation tine.

The instructions allowed the jury to convict on this second
charge only if it found that MG I berry “knowingly carried a
firearmduring and in relation to [his] alleged conm ssion of the
crime of possession of cocaine base with intent to distribute.”
The jury convicted McG | berry on both counts.

At sentencing, the district court calculated MG Il berry's
Guideline range as forty-one to fifty-one nonths for Count 1 and
sentenced himto forty-one nonths, “the mninmumthat | can give him
as to Count 1.” MG Iberry was then sentenced to a consecutive
sixty-nonth sentence on Count 2, the mninumrequired by statute.
18 U.S.C. 8§ 924(c)(1)(A).

1. DI SCUSSI ON

A. Def ecti ve | ndi ct ment

MG | berry argues for the first tinme on appeal that the

superseding indictnent failed to charge himwith a crinme when it

charged him with “possess[ing] a firearm . . . during and in
relation to a drug trafficking crine.” Because he did not raise
this issue below, we review for plain error. FED. R. CRIM PRO.

52(b). This standard requires a show ng that there was “(1) error,
(2) that is plain, and (3) that affects substantial rights.”
United States v. O ano, 507 U S. 725, 732-35 (1993). Even after
such a showing, we only correct the error where it “seriously
affect[s] the fairness, integrity, or public reputation of judicial
proceedings.” 1d. at 736 (quoting United States v. Atkinson, 297
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U S. 157, 160 (1936)).

1. The Indictnment was Plainly Erroneous

The sufficiency of an indictnent is neasured by whether (1)
each count contains all essential elenents of the offense charged,
(2) the elenents are charged with particularity, and (3) the charge
is specific enough to preclude a subsequent prosecution on the sane
offense. United States v. Threadgill, 172 F.3d 357, 366 (5th Cr
1999) .

McG | berry argues, the governnent concedes, and we find that
the | anguage used in the indictnment was plainly erroneous. Section
924 refers to sonmeone who either “uses or carries a firearm.
during and in relation to any . . . drug trafficking crinme,” or
soneone “who, in furtherance of any such crine, possesses a
firearm” 18 U . S.C. 8§ 924(c)(1)(A). Wen the conduct charged is
possession of a firearm the appropriate standard of participation
is “in furtherance of” a crine. However, if the defendant uses or
carries a firearm the participation standard is “during and in
relation to” a crinme. Here, the indictnent erroneously conbined
the “possession” prong of the statute with the “during and in
relation to” prong, thereby failing to |list the essential elenents

of any crimnal conduct.! See generally United States v. Ceball os-

L'Wiile 8 924(c)(1)(A) certainly targets two different types
of conduct, we do not address whether it contains two distinct
of fenses or nerely two nethods to commt the sane general offense.
This question has been addressed by sone of our sister circuits.
See, e.g., United States v. Arreola, 467 F.3d 1153, 1158 (9th Cr
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Torres, 218 F.3d 409, 412-15 (5th Cr. 2000).

This error is not necessarily harmless, as this court has
recogni zed that “[t]here are situations where a possessi on woul d be
‘during and inrelation to’ drug trafficking without ‘furthering or
advancing’ that activity.” 1d. at 413. A brief history of § 924
helps to appreciate the differences between the two types of
conduct that are crimnalized therein.

An earlier version of 8 924 crimnalized only “us[ing] or
carry[ing] a firearmduring and in relation to” drug trafficking,
W thout any reference to sinple possession. ld. at 412. The
Suprene Court grappled with the neaning of this provision as it
pertained to two def endants, one who had a firearmin the trunk of
a car while drugs were in the passenger conpartnent, and anot her
who kept a gun | ocked away in his closet near sone illegal drugs.
Bailey v. United States, 516 U S. 137 (1995). The Court found the
evidence insufficient to convict either defendant under the “uses
or carries” provision because the firearns were not “actively
enpl oyed.” 1d. at 150-51.

The Court held that use of a firearmrequires nore than nere
possession of an accessible firearm ld. at 141, 143-44.

“[NJearly every possession of a firearmby a person engaged i n drug

2006) (holding that while 8 924 “nanmes two distinct acts, it does
not create two separate offenses”). It is unnecessary to resolve
this issue here, and would be inprudent to do so because the
parties did not directly address it.
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trafficking would satisfy that standard, ‘thereby eras[ing] the
line that the statutes, and the courts, have tried to draw.’” I|d.
at 144 (quoting United States v. MFadden, 13 F.3d 463, 469 (1st
Cr. 1994) (Breyer, C J., dissenting)).

After the Suprenme Court’s opinion in Bailey, Congress
broadened 8§ 924 and added the “possession in furtherance of”
| anguage. See Cebal l os-Torres, 218 F.3d at 413. In interpreting
this new | anguage, this circuit has held that nere possession is
only crimnalized where it “furthers, advances, or helps forward a
drug trafficking offense.” Id. at 414. The result is that the use
or carrying of a firearmis illegal whenit is “actively enpl oyed”
during a drug crine, and nere possession is crimnal only when it
furthers or advances the drug trafficking of fense.?

Wth that background in mnd, it is apparent that the
indictment in this case, referencing only “possess[ion]

during and in relation to” a drug trafficking crinme failed to |ist

2 The distinction is admttedly vague. It appears that the
“possession in furtherance of” |anguage conpletely swallows the
“uses or carries during and in relation to” |language. Wile this
readi ng woul d render sone of the statutory |anguage superfl uous,
“surplusage in this statute is understandable given the history
behi nd t he anended version of § 924.” Ceball os-Torres, 218 F. 3d at
415.

It is difficult and maybe inpossible to concoct a situation
where a firearmis actively enployed during a drug crinme but not
possessed in furtherance of that crine. A situation where a
defendant entrusts a firearmto a third party for use during a
joint crimnal enterprise could arguably constitute use and active
enpl oynent w t hout possession, but we are unaware of any case
hol di ng as nuch.



all the elenents of any offensive conduct. It conbines the |ower
conduct standard with the | ower standard of participati on enbodi ed
in 8 924, and would allow for a conviction where the firearmis not
actively enpl oyed and does not advance or further the drug crine.
In light of Bailey and Cebal |l os-Torres, that error is plain.

2. The Error Did not Affect the Fairness, Integrity, or
Publ ic Reputation of the Proceedi ngs

Havi ng found that there was plain error bel ow, the next step
inthe analysis is typically to consider whether the error affected
MG | berry’s substantial rights. dano, 507 U S at 734. Wile
this inquiry normally requires a finding that the error was
prejudicial, it is unclear what type of show ng nust be made to
prove that a defective indictnment affected substantial rights. See
United States v. Cotton, 535 U S. 625, 632-33 (2002); d ano, 507
US at 735 (“We need not decide whether the phrase ‘affecting
substantial rights’ is always synonynous with ‘prejudicial.””).
The Suprenme Court has repeatedly avoi ded answering that question,
and instead chosen to skip this step in the plain error analysis
when defective indictnents are at issue. See, e.g., Cotton, 535
U S at 632-33; Johnson v. United States, 520 U.S. 461, 468-70
(1997).

We followthe Suprenme Court’s lead in turning directly to the
fourth step of the plain error analysis. Even if the defective
indictnment in this case affected McG Il berry’s substantial rights,

there are two reasons why it cannot be said that it affected the
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fairness, integrity or public reputation of his judicial
pr oceedi ngs.

The first is that the evidence that MG | berry used or carried
the firearm in question was “essentially uncontroverted.” See
Cotton, 535 U. S. at 633; Johnson, 520 U. S. at 470. On the evidence
presented, it would have been inpossible for a jury to find that
MG | berry possessed the firearm but did not use or carry it.
According to Payne’s unrefuted testinony, MG | berry renoved the
gun from his jacket and set it on the table after he arrived in
Payne’s notel room In addition to Payne, two officers and
MG |l berry’'s only witness all testified that the gun was sitting
directly in front of Payne during the incident.

While this may not be overwhel m ng evidence in the abstract,
the jury’s verdict necessarily included a finding that McG | berry
used or carried the firearm in question. The jury found that
McG | berry possessed the gun that, according to every wtness, sat
on the table directly in front of him The Suprene Court has
explicitly stated that § 924 “certainly includes brandi shing [ and]
di splaying” a firearmas nethods of using it. Bailey, 516 U S. at
148; see also Muscarello v. United States, 524 U S. 125, 136
(1998).

The only theory presented as to how the gun ended up on the
table is that MG Iberry carried and placed it there. I n

convicting MG berry, the jury nust have credited the



uncontroverted testinony that McG |l berry (1) possessed the gun in
question, (2) carried the gun to the notel room and (3) displayed
it openly.? No other theory of possession was ever offered.
Because the jury necessarily found each el ement contained in § 924,
the erroneous indictnent did not affect the fairness or integrity
of the underlying proceedings.*

The second reason the error did not affect the proceedings’
fairness is that the jury was properly instructed on the el enents
of § 924. Wil e the indictnment erroneously charged McG | berry with
sinpl e possession, the jury was instructed to convict MG | berry
only if it found that he “knowi ngly carried a firearmduring and in
relation to [his] alleged comm ssion of the crine of possession of
cocaine base with intent to distribute.” (enphasis added). The

instructions continued that the firearm “nust have sone purpose,
role, or effect with respect to the drug trafficking crine.” Wile
the indictnent was plainly erroneous, the jury instructions | argely
mtigated that error by properly conveying the elenents of § 924.

B. Constructi ve Anendnent

McG | berry next conplains that the jury instructions anounted

3 MG lberry never alleges that the prosecution changed or
concealed its version of the events that led to this charge, so
there is no conplaint that the indictnent provided him wth
i nadequat e noti ce.

4 There are cases where a jury coul d conclude that a def endant
possessed but did not use or carry a firearmduring and in relation
to acrime—+f a defendant stashes a gun in a nearby dresser drawer
for use if something goes awmy, for instance—but this is not such
a case.



to a constructive anmendnent of the indictnment. A constructive
anendnent occurs when the jury is allowed “to convict the def endant
upon a factual basis that effectively nodifies an essential el enent
of the offense charged.” United States v. Holley, 23 F. 3d 902, 912
(5th Gr. 1994); United States v. Salinas, 654 F.2d 319, 324 (5th
Cr. 1981). Such nodifications endanger a defendant’s Fifth
Amendnent right to be “tried only on the charges presented in a
grand jury indictnent.” United States v. Chandler, 858 F.2d 254,
256 (5th Cir. 1988).

McG | berry raises this argunent for the first tine on appeal,
and we review for plain error. United States v. Daniels, 252 F.3d
411, 414 n.8 (5th CGr. 2001) (explaining that constructive
anendnents once required automatic reversal in this circuit, but
have since been hel d susceptible to plain error review. As we did
in Daniels, id., we assune w thout deciding that the first three
requi renents of plain error are net and turn directly to the fourth
prong and ask whether any error “seriously affect[s] the fairness,
integrity or public reputation of judicial proceedings.” Id. at
414 (quoting d ano, 507 U S. at 736).

Here, the indictnment charged McG | berry with possession of a
firearm during and in relation to the drug trafficking crine,
whereas the jury instructions required a finding that he “know ngly
carried a firearmduring and inrelation to the defendant’s al |l eged

comm ssion of the crine.” (enphasi s added). The instructions
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required a nore demanding show ng than the indictnent, because
carrying a firearm “involves sone domnion or control, [and]
connotes nore than nere possession.” United States v. Ranon-
Rodri guez, 136 F.3d 465, 468 (1998).

I n other words, the instructions only narrowed t he grounds for
conviction and did not expand the bases on which McG | berry could
be convi cted. “[TAln instruction which does not broaden the
possi bl e bases of conviction beyond what is enbraced by the
i ndi ct ment does not constitute a constructive anmendnent,” at | east
not a reversible one.® United States v. CGonzales, 436 F.3d 560,
577 (5th Cr. 2006) (enphasis inoriginal) (citing United States v.
MIler, 471 U.S. 130 (1985)).

In addition to narrow ng t he of fense charged, the instructions
correctly stated a grounds for conviction under 8§ 924. I n such
circunstances, we regularly find that the error did not affect the
fairness of the proceedings sufficient to reverse on plain error
review. See Daniels, 252 F.3d at 414; United States v. Reyes, 102
F.3d 1361, 1365 (5th Gr. 1996). Because the constructive

anmendnent narrowed the grounds for conviction and correctly |isted

5> This is not to say that the governnent can unabashedly
charge 8 924 offenses broadly and then narrow the charges through
jury instructions depending on what the trial evidence shows. In
such instances, a constructive anendnent conplaint mght be
successful if there were reason to believe the defendant | acked
notice as to the underlying conduct he was being charged wth.
There is no such allegation here, so we cannot say that the
fairness or integrity of the proceedi ngs were seriously jeopardized
by narrow ng the grounds for conviction.
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a statutory ground for conviction under 8 924, any error did not
render the proceedings unfair.

C. Booker Error

MG | berry’ s final argunent is that the district court erred
when sentencing him under a nandatory GCuidelines schene. See
United States v. Booker, 543 U. S. 220 (2005). “Because he did not
raise this argunent in the district court, we review this argunent
for plain error.” United States v. Val enzuel a- Quevedo, 407 F. 3d
728, 732 (5th GCr. 2005); United States v. Mares, 402 F.3d 511,
520-21 (5th Gir. 2005).

To succeed on plain error review, MG I berry nmust show that
“the result would have likely been different had the judge been
sentenci ng under the Booker advisory reginme rather than the pre-
Booker mandatory regine.” Mares, 402 F.3d at 522. This requires
MG | berry to “point to statenents in the record by the sentencing
j udge denonstrating a |likelihood that the judge sentenci ng under an
advi sory schene rather than a mandatory one would have reached a
significantly different result.” United States v. Pennell, 409
F.3d 240, 245 (5th Gr. 2005). MG | berry has not satisfied this
bur den.

MG | berry relies primarily on (1) the district court’s
statenent that the Guidelines “are severe for the crines for which
M. MGIberry has been convicted,” and (2) the fact that

MG | berry received the mninmum sentence permtted by the
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Cui del i nes. Taken in isolation, these facts m ght suggest that
MG | berry woul d have received a | esser sentence under the proper
advi sory schene, but they are insufficient to show a |ikelihood
that a | esser sentence woul d have been i nposed. See United States
v. Bringier, 405 F.3d 310, 318 n.4 (5th Gr. 2005 (judge’s
indication that Guideline sentence was harsh and inposition of
m ni mum sentence were insufficient to show defendant’s substanti al
rights were violated).

Moreover, the judge’'s comments throughout sentencing nake
clear that he was disinclined to be overly lenient. He comented
on McGlberry's crimnal history and that “tinme after tinme he’'s
recei ved probation, suspended sentences, and . . . [t]hat has a
tendency to cause the defendants at a federal level to think that
they can violate all kinds of crimnal |aws.” He conti nued that,
“when a person is on a course of crimnal conduct and self-
destruction, that if he had sone tine in jail, it mght cause him
to resurrect hinself and cause his famly to help himdo so.”

In light of these coments, and absent any affirmative
indication that the judge would have given MGl berry a |esser
sentence under an advisory schene, MG lberry has failed to show
that his sentence was the result of plain error.

[11. CONCLUSI ON

For the foregoing reasons, we AFFIRM McG | berry’s conviction

and sent ence.
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