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Ani | Kumar Ranthandani petitions for review fromthe Board of
| mm gration Appeals’s dismssal of his appeal and denial of his
nmotion to reopen. For the reasons below, we deny the petition.

| . Backgr ound

Ranchandani is a citizen of India. On May 11, 1997, he was
admtted tothe United States as a noninm grant “alienintransit,”
with authorizationto remain only until June 10, 1997. Ranthandani
overstayed. On Cctober 24, 2002, he was served with a Notice to
Appear, and the Inmmgration and Naturalization Service commenced

renoval proceedi ngs agai nst him



After obtaining three continuances, Rancthandani appeared
before an Immgration Judge (“1J”) on June 30, 2003. He sought
anot her continuance, hoping to adjust his status to that of |awful
per manent resident. Ranchandani argued that a continuance was
necessary (1) to allowhimto obtain a |l abor certificate and (2) so
that Lisa O Hanlon, a United States citizen whomhe clai ned to have
married three days earlier, could conplete an |-130, marri age- based
visa petition on his behalf. The |IJ denied the request and entered
an order of renoval. Ranthandani tinely appealed to the Board of
| mm gration Appeals (“BlIA").

Wiile the case was pending on appeal, Ranthandani filed a
nmotion to reopen the renoval proceedings. He attached an
application to adjust status to his notion to reopen, which was
based on an unapproved visa petition that his wfe had filed
subsequent to the 1J's order of renoval. Ranchandani’s notion
admtted, and a marriage certificate he attached as evidence
showed, that he had actually married O Hanlon after the I J' s order
of renoval, on July 8, 2003. The BIA affirned the 1J' s denial of
a continuance and denied Ranthandani’s notion to reopen
Ranchandani appeal s these two rulings.

1. Discussion
A DENI AL OF CONTI NUANCE
The BIA affirmed the 1J's denial of a continuance, citing 8

C.F.R 8 1003.29. Under section 1003.29, an IJ “may grant a notion



for continuance for good cause shown.” The alien seeking
conti nuance bears the burden of show ng good cause. See Bright v.
l.N.S., 837 F.2d 1330, 1332 (5th Cr. 1988). The grant of a
continuance “lies within the sound discretion of the inmmgration
j udge.” See Wtter v. |I.NS., 113 F. 3d 549, 555-56 (5th Cir.
1997). We find no abuse of that discretion here.

1. CONTI NUANCE FOR LABOR CERTI FI CATI ON

Aliens who are the beneficiary of an application for |abor
certification filed on or before April 30, 2001 may apply to the
Attorney Ceneral for the adjustnent of their status. 8 U S. C 8§
1255(i). Upon approval of the |abor certification, the Attorney
Ceneral may adjust the alien’s status to that of | awful permanent
resi dent.

Ranchandani argues, citing Subhan v. Ashcroft, 383 F.3d 591,
594 (7th Cr. 2004), that his renoval proceedi ngs shoul d have been
continued to permt the processing of a labor certification he
clai ns was pending with the Texas Wor kforce Conm ssion. |n Subhan,
the Seventh Crcuit granted a petition for review where the 1J,
W t hout expl anation, denied an alien’s request for a continuance
for processing of a pending |abor certification. 383 F.3d at
594-96.

Ranchandani’s reliance on Subhan ignores a «critical
di stinction between that case and the case at bar. |n Subhan, the

record reflected that applications for |abor certificates had been



filed wthin the April 30, 2001 sunset deadl i ne and, noreover, that
the petitioner had “endeavored . . . with all due diligence” to
obtain approved certificates. ld. at 593. By contrast,
Ranchandani produced no evidence below that an application for
| abor certification had been filed on his behalf prior to April 30,
2001.1

In Ali v. CGonzales, a panel of this Court held that an alien’s
responsibility to show “good cause” for a continuance required at
| east “a showi ng that the | abor certification application was filed
on or before April 30, 2001.” 2005 W 3150723, *1 (5th Cr. Nov.
28, 2005) (unpublished). Although Ali is not binding precedent, it
is persuasive authority. See United States v. Rueda-Rivera, 396
F.3d 678, 681 (5th Cr. 2005). Wthout making sone show ng before
the IJ that a labor certification was filed prior to April 30,
2001, the alien cannot show that he would neet the statutory
requi renents of Section 1255(i) even if the case were conti nued.
Cf. Manzano-Garcia v. CGonzales, 413 F.3d 462, 464 (5th Cr. 2005)
(noting that the petitioner obtained a continuance after he

“presented the inmgration judge . . . with areceipt for the | abor

! Rancthandani attached a copy of a docunent to his reply
brief on appeal, purporting to show that an application was
tinmely filed. This docunent, however, was not produced to the |J
or the BIA and is not in the record. W “may not consider new
evi dence furnished for the first tinme on appeal and nay not
consider facts which were not before the [court below] at the
time of the challenged ruling.” Theriot v. Parish of Jefferson,
185 F.3d 447, 491 n.26 (5th Gr. 1999).
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certification application, which had been filed on Novenber 17,
1997”). Absent such a showi ng, the alien “has shown no cause, nuch
| ess good cause, for continuance . . . .” Ali, 2005 W 3150723, at
x1 2

Ranchandani argues that the showing required in Ali should not
apply to himbecause the |1J appeared to credit the representation
of his counsel, Richard L. Printz, that Ranchandani’s |abor
certification was filed prior to the sunset date.® But the record
reflects that the IJ credited just the opposite representation
After Printz was inforned of the April 30, 2001 sunset date, he

responded, “That’'ll make him a little late, judge.”* The 1J

2 Even if Rancthandani had produced evi dence that an
application for |abor certification was tinely filed, it is far
fromclear that the denial of a continuance would have been an
abuse of discretion. |In Zafar v. U S. Attorney Ceneral, the
El eventh Circuit held that the denial of a continuance to await
deci sions on aliens’ pending | abor certificate applications was
not an abuse of discretion. 426 F.3d 1330, 1335 (11th Cr
2005). The “specul ative possibility that at sonme point in the
future they may receive . . . labor certification” was not
sufficient for a showi ng of good cause. Id. (internal quotation
mar ks omtted, enphasis in original).

® The BIA affirnmed the 1J's denial of a continuance on abuse
of discretion, rather than de novo, review W assune w t hout
deciding that this gives us authority to consider the 1J's
decision in conjunction wwth the BIA's ruling. See
Car baj al -Gonzalez v. I.N.S., 78 F.3d 194, 197 (stating that the
actions of the IJ may be reviewed “when they have sone inpact on
the Board s decision”).

“Printz’s representations before the 1J were contradictory.
He initially argued:

This man would be eligible to adjust under 245(i) because a
—well [’'Il take that back. Maybe, maybe, he has an
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accepted this concession. Printz then proceeded to argue for a
continuance “in the face of authority that’'s clearly against
[ Ranthandani].” Under the circunstances, we hold that it was not
an abuse of discretion for the 1J to deny Ranthandani’s fourth
request for a continuance so that he could pursue |[abor
certification.

2. CONTI NUANCE TO PURSUE MARRI AGE- BASED VI SA

Ranchandani briefly argues that renoval proceedings should
have been continued so that he could obtain a marri age-based vi sa.
Al t hough Ranthandani was not in fact nmarried when he appeared
before the 1J on June 30, 2003, he testified that he had been
married “a couple of days” earlier. Assum ng, arguendo, that
Rancthandani had married O Hanlon prior to the hearing,® the denial
of a continuance woul d not have been an abuse of discretion.

First, O Hanlon had not filed a visa petition on Rancthandani’s
behal f, and Ranthandani had not filed an application to adjust
status with the Attorney General. See Eyoumv. |I.N S., 125 F. 3d
889, 892 (5th Cr. 1997) (finding no error in BIA's failure to

post pone deportation proceedings to permt decision on adjustnent

application for a labor certification filed on 4-24-01.

Printz presented no evidence that such an application was filed
and, as explained above, imedi ately thereafter represented that
the application would be “late.”

®> The Departnent of Honel and Security did not dispute the
fact of his marriage before the 1J.
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where petitioner “never submtted an application for adjustnent of
status”). Furt hernore, Ranthandani married O Hanlon during the
pendency of his exclusion proceedings. “Congress rather clearly
created a presunption that marriages contracted after the
institution of exclusion or deportation proceedings are
fraudulent.” In re Arthur, 20 I. & N Dec. 475, 479 (Bl A 1992).
This presunption may only be rebutted by “clear and convincing
evidence . . . that the marriage was entered into in good faith and

was not entered into for the purpose of procuring the alien’s
adm ssion as an inmmgrant . . . .” 8 U S C 8§ 1255(e). W cannot
concl ude that Ranthandani’s bare testinony that he married a U. S.
citizen a few days before his hearing—dnsupported by a visa
petition, an adjustnent application, or by any evidence indicating
he had married i n good faith—-anmounted to a show ng of good cause so

as to warrant a continuance.

B. DENI AL OF MOTI ON TO REGPEN

Lastly, Rancthandani argues that the BIA erred in denying his
nmotion to reopen. W review the denial of a notion to reopen
“under a highly deferential abuse-of-discretion standard.” Zhao v.

Gonzal es, 404 F.3d 295, 304 (5th Gr. 2005).°

® The BIA's opinion bel ow used the terns “notion to reopen”
and “notion to remand” interchangeably. Wether Ranthandani’s
nmotion was formally one for remand or for reopening did not
change the substance of the BIA's inquiry below, and it does not
change our standard of review. Ranthandani’s notion sought to
submt a new application for adjustnent of status and to present
addi tional evidence not available at his initial hearing, for
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Ranchandani sought reopening to apply for adjustnent of status
through a concurrently filed visa petition from his wfe. “A
motion to reopen proceedings for the purpose of submtting an
application for relief nust be acconpanied by the appropriate
application for relief and all supporting docunentation.” 8 C. F. R
§ 1003.2(c)(1). Under 8 C.F.R 8§ 213a.2, Ranthandani was required
tofile both an “Affidavit of Support” (Forml-864) and three years
of income tax returns from O Hanl on. He did not do so. Thus,
Ranchandani’s notion to reopen failed to conply wth applicable
regul ati ons.

Furthernore, the Departnment of Honeland Security ("“DHS")
opposed Ranthandani’s notion to reopen. Subject to an exception
not applicable here, the BIA may not grant notions to reopen based
on marriages entered into after the commencenent of deportation or
excl usi on proceedi ngs when t hey are opposed by DHS. In re Vel arde-
Pacheco, 23 I. & N. Dec. 253, 256 (BIA 2002)." Thus, the BIA did

not abuse its discretion.

exanple, his July 8, 2003 marriage certificate. Under such
circunstances, a notion to remand i s subject to the sane

st andards and regul ati ons governing notions to reopen. See In re
Coehlo, 20 I. & N Dec. 464, 471 (BI A 1992).

" The BIA may grant an otherw se neritorious notion to
reopen despite DHS opposition if the sole basis for its
opposition is that the alien married after the commencenent of a
deportation or exclusion proceeding. See Vel arde-Pacheco, 23 |
& N. Dec. at 256. Since DHS opposed Ranthandani’s notion because
it failed to include an Affidavit of Support and incone
docunentation, its opposition was determ nati ve.
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I11. Conclusion
The Bl A did not abuse its discretion in finding no good cause
for a continuance. It did not abuse its discretion in denying
Ranchandani’s notion to reopen. Accordingly, the petition for

review i s DEN ED.



