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DeMOSS, Circuit Judge:

Petitioner-Appel | ant Kenneth Wayne Morris (“Morris”) sought a

COA on the issue whether the presentation of a factually stronger

habeas claim in federal court than in the state courts always

mandates a dism ssal wthout prejudice based on the exhaustion

principle. Mrris v. Dretke, 379 F.3d 199, 201 (5th Cr. 2004).

W granted Morris a COA on that exhaustion issue and asked the

parties to specifically address the foll ow ng:

[ Whet her Morris’s presentation of additional evi dence of
mental retardation in federal court beyond that which he



presented in the state courts is exhausted because it

only suppl enented his state Atkins [v. Virginia, 536 U S

304 (2002)] <claim or is unexhausted because it

fundanmentally altered his state Atkins claim and if

Morris’s claimis [thus rendered] unexhausted, whet her he

has net any exception to excuse exhausti on.
ld. at 207. For the follow ng reasons, we determne that Mrris’s
presentation of new evidence nerely supplenented the Atkins claim
he had already presented to the state courts; his Atkins claim
meets exhaustion per 28 U . S.C. § 2254(b)(1)(A); and the district
court erred in dismssing Mrris's Atkins claim for want of
exhaustion. Therefore, we VACATE the order of dismssal wthout
prejudice and REMAND with instruction to conduct an evidentiary
hearing to determ ne whether Mirris is nentally retarded and thus
categorically ineligible for the death penalty pursuant to Atkins.
See 536 U S at 321 (holding the Eighth Anmendnent “places a
substantive restriction on the State's power to take the life of a
mentally retarded of fender”) (internal quotation marks and citation
omtted).

BACKGROUND

I n Decenber 1993 Mdrris was convicted and sentenced to death
for the capital offense of nmurdering Janes Moody Adans. On direct
appeal, the Texas Court of Crimnal Appeals (“TCCA’) affirnmed
Morris’s conviction and sentence; the Suprenme Court of the United
States denied certiorari. The TCCA then denied Morris’s
application for wit of habeas corpus. In April 2000 Morris

initiated federal habeas proceedings. The district court denied
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Morris habeas relief and denied hima COA. This Court al so denied
Morris a COA. Morris did not seek certiorari reviewin the Suprene
Court. Texas set an execution date of April 15, 2003.

On June 20, 2002, the Suprene Court held that the Eighth
Amendnent protects against the execution of nentally retarded
defendants. Atkins, 536 U S. at 321. Atkins clainms are applicable
to defendants on collateral review Bell v. Cockrell, 310 F.3d
330, 332 (5th Gr. 2002). Those defendants whose convi ctions were
already final on direct review, |like Mrris, had one year to file
their Atkins clains under 28 U.S.C. 8§ 2244(d)(1)(C. On April 10,
2003, wthin ten nonths after Atkins was decided, Mrris filed a
successive application for wit of habeas corpus in state district
court. The sole |legal basis for Morris’s successive state wit was
Atkins’s application to himas a nentally retarded person facing
execution. Morris argued that his application net the subsequent
application requirenents of Article 11.071, Section 5, of the Texas
Code of Crimnal Procedure because the constitutional |egal basis
for his claim Atkins, was unavailable at the tine he filed his
previ ous state habeas corpus application.

In his successive state application, Mrris referenced the
Ameri can Association on Mental Retardation (“AAMR’) standard for

determ ning nental retardation

Mental retardation refers to substantial l[imtations in
present functioning. It is <characterized by [1]
significantly subaverage intellectual functi oni ng,

existing concurrently wwth[2] relatedlimtationsintwo
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or nore of the foll ow ng applicabl e adaptive skill areas:
communi cation, self-care, hone living, social skills,
comunity use, self-direction, health and safety,
functional academ cs, |eisure, and work. [ 3] Mental
retardati on mani fests before age 18.

AAVR, MENTAL RETARDATI ON: DEFI NI TI ON, CLASSI FI CATI ON, AND SYSTEMS OF SUPPORT 5
(9th ed. 1992).1 Morris also referenced the nearly identical
definition of nental retardation in the D agnostic and Stati sti cal
Manual of Mental D sorders:
The essenti al feature of Ment al Retardation is
significantly subaverage general intellectual functioning
(Criterion A) that s acconpanied by significant
limtations in adaptive functioning in at |east two of
the followng skill areas: communi cation, self-care,
home |iving, soci al /i nterpersonal skills, use of
comunity resources, self-direction, functional academ c
skills, work, leisure, health, and safety (Criterion B).
The onset nust occur before age 18 years (Criterion Q).
AMERI CAN PSYCHI ATRI C ASSOCI ATI ON, Di AGNOSTIC AND STATI STI CAL MANUAL OF MENTAL
DI SORDERS 41 (text rev., 4th ed. 2000) (“DSMIV").
Morris recognized the lack of Intelligence Quotient (“1Q)
evidence in his record but noted vari ous school records obtai ned by
his counsel, including a letter concerning Mrris’'s official

wthdrawal from the Cypress-Fairbanks Public Schools special

The current AAVR definition of nental retardation provides:

Mental retardation is a disability characterized by
significant Ilimtations both [1] in intellectual
functioning and [2] in adaptive behavior as expressed in
conceptual, social, and practical adaptive skills. [3]
This disability originates before age 18.

AAVR, MENTAL RETARDATI ON: DeFI NI TI ON, CLASSI FI CATI ON, AND SYSTEMS OF SUPPORT 19
(10th ed. 2002). Morris also provided this definitionin his state
habeas petition.



assi gnnent canpus.? Morris al so supported his claimof retardation
wth evidence regarding his adaptive deficits: affidavits from
famly nmenbers and friends noting he cannot read or wite with any
proficiency and had always been very suggestible and easily
i nfluenced; notes from a nental health expert appointed for his
trial, Dr. Jeronme Brown, indicating Mirris was intellectually
limted and had |earning problens; and partial school records
classifying Morris as |earning disabled and indicating he dropped
out at age 15 after repeating the eighth grade, having failed the
third, fifth, and eighth grades and nobst of his special
educati on/ resource cl asses.

In addition, Mrris included an affidavit from psychol ogi st
Dr. Richard Garnett who revi ewed t he above materials “in an attenpt
to determ ne whether there was sufficient evidence to support a
nmotion for a hearing to determ ne whether or not M. Mrris m ght
meet the criteria for nental retardation as defined by current
psychol ogi cal theory.” Dr. Garnett offered his inforned,
pr of essi onal opinion that there were “indeed sufficient indicators
to suggest that M. Mrris has nental retardation” and “[ h]e should
be given the opportunity for a professional assessnent and
evaluation as a part of that review, and [] then go before the

court for a determnation.” Morris indicated that Dr. Brown had

2Morris entered the alternative |learning center (“ALC’) after
receiving grades of 50 or below in every class at his regqgular
canpus. Morris was subsequently expelled fromthe ALC
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made a determ nation that he was not nentally retarded. However,
Dr. Garnett noted that Dr. Brown “for sonme reason apparently did
not admnister a test of intellectual level.” Mrris contended
that Dr. Brown’s testing and nethodology rendered his nental
retardati on assessnent scientifically unreliable, in light of his
not having used any intelligence testing instrunent.

Morris argued that together all the evidence he submtted
denonstrated his deficiencies in the follow ng specific adaptive
behavi oral skill areas: (1) conceptual, referring to Mrris’'s
inability to read and wite and his failures in functional
academcs; (2) social, referring to Morris’s inability to obey the
|aw and followrules, and his inability to avoid victim zation; and
(3) practical, referring to Mrris’s inability to develop
instrunmentalities of daily living or occupational skills, and his
inability to maintain a safe environnent.

Furthernore, Mrris maintained that Gerald Bi erbaum one of
the attorneys signing Mrris’'s successive application, had
approached the trial court to request that counsel be appointed so
an expert could be obtained to performintellectual testing and to
request a nodification of the execution date. Morris contended
that the trial court would consider such request if the state did
not oppose it and that the attorneys who signed Morris’s successive
wit conferred with the Harris County District Attorney’s office,
whi ch was so opposed. Morris argued that an evidentiary hearing

was necessary to develop and fully present all avail abl e evi dence
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supporting his claimof nental retardation under Atkins. Morris
then expressly requested the following: leave to file his
successive state wit, the appointnent of counsel, the necessary
resources to establish his clainms, and an evidentiary hearing. The
TCCA di sm ssed Morris’s successive state habeas application as an
abuse of the wit on April 14, 2003.°3

On April 15, 2003, Morris filed a request with this Court for
authorization to file a successive federal habeas petition. Mrris
based his request on the sane information he presented in the state
courts. This Court stayed Mrris’'s execution and tentatively

granted his notion to file a successive petition. We hel d that

3The Respondent - Appel | ee Doug Dretke (the “Director”) in his
response brief on appeal has “abandon[ed] any perceived reliance of
procedural default” based on abuse of the wit in the state courts
“[t]o the extent any prior pleading by the [state] in this case can

be construed as conceding or arguing procedural default.” The
Director here thus expressly waives this argunent on appeal; if
this Court determ nes such new evidence does not render Mxris’'s
cl ai m unexhausted, the Director suggests he then will argue that

the TCCA s adjudication, as a decision on the nerits, is subject to
AEDPA deference. As we do not find the Director’s waiver here in
any way “questionable,” see G aham v. Johnson, 94 F.3d 958, 971
(5th Gr. 1996) (rejecting the state’s wai ver on exhaustion where
it sinply wanted to avoid further politicization of Gahani s case),
and because express waivers are ordinarily to be honored, see id.
at 970, we exercise our discretion to accept the Director’s waiver
of the argunent that abuse of the wit acts an a state procedural
bar to federal reviewin Murris's case. Thus, this Court does not
engage in an analysis of whether the TCCA s treatnent of Mirris’s
successi ve state habeas application based on Atkins resulted in an
i ndependent and adequate state bar to federal habeas review See,
e.g., Inre Johnson, 334 F.3d 403, 405 (5th Gr. 2003) (Jones, J.,
concurring) (noting in novant’s case, where he sought leave to file
a successi ve federal habeas petition based on Atkins, there was “no
reason why federal courts are not bound by the procedural bar rule
to deny himfederal habeas relief” based on abuse of the wit).
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Morris had made a prima facie showing that: (1) the claimto be
presented in the proposed successive habeas application had not
been previously presented in any prior application to this Court;
(2) such claimrelied on a previously unavailable new rule of
constitutional |aw, which had been nade retroactive to cases on
collateral review by the Suprenme Court; and (3) he should be
categori zed as nentally retarded. Inre Mrris, 328 F. 3d 739, 740-
41 (5th Gr. 2003). Qur authorization for Mrris to file his
successi ve habeas petition was tentative in that it was dependent
on the district court finding that the requirenents under the
Antiterrorismand Effective Death Penalty Act of 1996 (“AEDPA’) for
such filing had been net. ld. at 741 (citing 28 US. C 8§
2244(b)(4)).

On April 28, 2003, Mrris noved the district court for
appoi nt nent of counsel and approval of the retention of expert and
i nvestigative assistance; the court granted this notion on May 20,
2003. Morris then filed a skeletal petition for wit of habeas
corpus in federal district court on May 30, 2003, which he anended
on July 7, 2003. This petition raised the sole issue whether
Atkins’s constitutional bar against execution of the nentally
retarded applied to Morris. In addition to the evidence previously
presented in the state courts and the Fifth Crcuit, Mrris
presented new evidence supporting his retardation claim to the

district court, including an affidavit fromclinical psychol ogist



Dr. Susana A. Rosin who recently tested Murris’s 1 Q and | evel of
adaptive and conceptual functioning. Morris presented two
affidavits from Janes R Patton who holds a doctorate in special
education and disabilities; Dr. Patton reviewed Morris’s IQresults
along with all the materials presented to the state courts.
Morris scored a verbal 1Q of 57, a performance 1Q of 58, and
a full-scale |Qof 53 on the Wechsler Adult Intelligence Scale-I11I
tests (“WAIS-111") adm nistered by Dr. Rosin. The first prong of
the AAMR definition of nental retardation is performance on an
appropriate intell ectual assessnent instrunent that is two standard
devi ati ons bel ow the nean, which is approximately 70 on the WAl S-
I11.4 On the Wde Range Achi evenent Test-3 (“WRAT-3") adm ni stered
by Dr. Rosin, Mirris scored | ess than 45 on each conceptual skill
subtest (reading, arithnetic, and spelling). On the Vineland
Adaptive Behavior Scales (“VABS') tests Dr. Rosin adm nistered,
Morris achieved standard scores of 34 in conmunication, 44 in
social, and 40 in daily living. The second prong of the AAMR
definition of nental retardation is performance on an appropriate
adapti ve behavior instrunment that is two standard devi ati ons bel ow
the nean, which is approximately 70 on the VABS and the WRAT- 3,
according to Dr. Patton. Dr. Rosin unequivocally diagnosed Mrris

with nental retardation. Morris presented a second affidavit from

“tSignificantly subaverage intellectual functioning is
defined as an 1Q of about 70 or below (approximately 2 standard
devi ati ons below the nean).’” Ex Parte Briseno, 135 SSW3d 1, 7
n.24 (Tex. Cim App. 2004)(quoting DSM IV at 39).
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Dr. Rosin which refuted Respondent’s claim that Mrris was
mal i ngering during the testing. Dr. Patton opined that Morris
functions intellectually and adaptively wthin the nentally
retarded range and that this condition predated his 18th birthday.

Morris al so presented a newaffidavit fromDr. Garnett stating
that his review of Dr. Rosin’s findings strengthened his opinion
that Morris is nentally retarded and reconmmendi ng that a court hold
a full hearing on the retardation issue. Morris presented
affidavits fromMrris's original trial counsel stating that they
never asked their nental health expert to test Mrris for nental
retardation, but rather to determ ne whether Morris posed a threat
of future danger. Finally, Mrris presented a docunent purportedly
signed by Dr. Brown, stating that he perfornmed no fornmal
intellectual testing of Mdrris in connection with his eval uation;
and anot her docunent purportedly signed by Dr. Garnett reconfirm ng
his diagnosis of Mdrris as nentally retarded.

The Director noved to dismss and for summary judgnent.
Morris responded to both notions and requested the district court
conduct an evidentiary hearing. In an order entered Decenber 5,
2003, the district court denied the Director’s notion to dismss
and accepted subm ssion of Mirris’'s successive federal petition
under 28 U.S.C. 8 2244(Db); denied the Director’s notion for summary
j udgnent ; and dismssed Mrris's anmended petition wthout
prej udi ce. In that order the district court determ ned that

because Moirris had not presented his Atkins claimto the state
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courtsinits current state — supported with “substantive evi dence”
— the state courts did not have a fair opportunity to apply Atkins
to the substance of Mrris’s now better docunmented habeas claim
Therefore, Mrris had not exhausted his Atkins claim See 28
US CA 8 2254(b) (1) (A (West Supp. 2004). The district court
i ndi cated, however, that it would equitably toll the tine Mrris
w Il have spent in federal court should he return after having
exhausted any avail able state court renedies. On January 7, 2003,
the district court entered an order denying Mirris's notion to
al ter or anend judgnent under Rule 59(e), or alternatively for the
i ssuance of a COA Morris then noticed his appeal and filed a
request for COA with this Court. On July 21, 2004, we granted
Morris a COA on the issue of exhaustion. Morris, 379 F.3d at 207.
DI SCUSSI ON

28 U.S.C. 8§ 2254(b)(1)(A) requires that federal habeas
petitioners fully exhaust available state court renedies before
proceeding in federal court.?® The [|ongstanding exhaustion
requirenent is not jurisdictional, but reflects the policy of

federal -state comty, which is designed to give state courts the

5Section 2254(b)(1)(A) provides:

An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State
court shall not be granted unless it appears that-

(A) the applicant has exhausted the renedi es available in
the courts of the State .

28 U.S.C.A 8§ 2254(b)(1)(A) (West Supp. 2004).
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initial opportunity to consider and correct alleged violations of
their prisoners’ federal rights. Anderson v. Johnson, 338 F.3d
382, 386 (5th Cir. 2003). This Court reviews de novo the |ega
gquestion of whether a federal habeas petitioner has exhausted state
court renedies. 1d. (citing, in part, Wlder v. Cockrell, 274 F. 3d
255, 259 (5th Cir. 2001)).°

“The exhaustion requirenent is satisfied when the substance of
the federal habeas claimhas been fairly presented to the highest
state court.” Mercadel v. Cain, 179 F. 3d 271, 275 (5th Gr. 1999).
Such presentnent can take place via direct appeal or state habeas
pr oceedi ngs. Oman v. Cain, 228 F.3d 616, 620 (5th Gr. 2000).
“[Als a general rule dismssal is not required when evidence
presented for the first time in a habeas proceedi ng suppl enents,
but does not fundanentally alter, the claimpresented to the state
courts.” Anderson, 338 F.3d at 386-87 (internal quotation marks
and citation omtted); see also id. at 388 n.24 (citing Vasquez v.
Hillery, 474 U.S. 254, 262 (1986)).

For exanpl e, in Anderson, where the hi ghest state court denied

The Director argues that the proper standard for this Court
toreviewthe district court’s dism ssal without prejudice hereis
abuse of discretion. In Horsley v. Johnson, 197 F.3d 134 (5th Cr
1999), cited by the Director, this Court decided whether the
district court’s dismssal wthout prejudice as opposed to with
prejudice was an abuse of discretion, not the legal issue of
whet her new evi dence rendered the petitioner’s clai munexhausted.
W instead reviewthat discrete question of | aw de novo. Anderson,
338 F.3d at 386 (citations omtted).
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Anderson’s petition without holding an evidentiary hearing, even
t hough he presented nore and stronger evidence (an affidavit from
a key eyewitness not called at his trial) in his federal habeas
petition, this Court determned that the new evidence did not
“fundanental ly alter” his ineffective assi stance of counsel (“1AC")
claimand therefore held that Anderson had properly exhausted. 338
F.3d at 388-89; see also Dowthitt v. Johnson, 230 F.3d 733, 746
(5th Gr. 2000) (finding that Dowt hitt had exhausted his | AC nent al
illness claim where he had presented detailed assertions of his
paranoi d schi zophrenia to the state courts, even though he |ater
offered additional affidavits by nental health experts opining on
that sanme diagnosis to the federal court that were not previously
presented to the state courts).

However, “evidence that places the clains in a significantly
different legal posture nust first be presented to the state
courts.” Anderson, 338 F.3d at 387 (internal quotation marks and
citation omtted); see, e.g., Gaham 94 F.3d at 965, 969
concluding that Gahamis new offering of several affidavits of
al i bis and eyew tnesses, a police report, two psychol ogi st reports,
and a firearns report to the federal court but not the state courts
rendered his | AC and actual innocence clains unexhausted). The
exhaustion inquiry that courts perform — determ ning whether
addi tional evidence fundanentally alters or nerely supplenents the

state petition — is necessarily case and fact specific. Anderson,
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38 F. 3d at 386, 388 n.24.

Lack of exhaustion may be excused. “A petitioner nmay overcone
such a procedural default, however, and obtain federal habeas
corpus review of his barred clains on the nerits, if he can
denonstrate cause for the defaults and actual prejudice.” Martinez
v. Johnson, 255 F.3d 229, 239 (5th Cr. 2001) (discussing whether
an | AC claim not presented to the state courts was procedurally
barred). A petitioner may al so overcone a procedural default if he
can show that “failure to consider the clains will result in a
fundanental m scarriage of justice.” Barrientes v. Johnson, 221
F.3d 741, 758 (5th Cr. 2000) (quoting Coleman v. Thonpson, 501
US 722, 750 (1991)). Also, “exhaustion is not required if it
woul d plainly be futile.” Gaham 94 F.3d at 969.

The district court’s dismssal wthout prejudice of Murris’s
successi ve federal habeas petition was prem sed entirely on that
court’s legal conclusion that the new evidence presented for the
first time to the federal court rendered Mrris's Atkins claim
unexhaust ed.

Whet her the district court erred in finding that Mrris’s
addi tional evidence presented in federal court rendered his Atkins
cl ai m unexhaust ed.

Morris contends he argued consistently and identically in
state and federal court that he is nentally retarded and thus his

execution is barred by the Ei ghth Anmendnent pursuant to AtKkins.

Morris argues that although the evidence he was able to introduce
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inthe district court was greater than that introduced in the state
courts, his underlying, singular Atkins clai mwas not fundanental |y
altered and thus was properly exhausted in the state courts. For
this proposition, Moxrris primarily relies on Vasquez, Anderson, and
Dow hitt.

In Vasquez, the district court pursuant to Rule 7 of the
federal habeas rules directed the federal habeas petitioner and the
state to provide additional statistical data in order to
“supplenent and clarify” the state court record presented for
review. 474 U S. at 257. The state objected that the additional
evidence drastically altered the petitioner’s equal protection
chal l enge already presented to the state courts, such that the
cl aim was rendered “unsuitable for federal habeas review wthout
prior consideration by the state courts.” |1d. The Suprene Court
rejected the state’s argunent and held that “the supplenenta
evidence presented . . . did not fundanentally alter the |ega
claimalready considered by the state courts, and, therefore, did
not require that [Hllery] be remtted to state court for
consideration of that evidence.” 1d. at 260 (enphasis added).

In Dowmhitt, the habeas petitioner argued that he had been
deprived of the effective assistance of counsel because his trial
counsel had failed to present a mtigation defense based on his
mental ill ness. 230 F.3d at 743. In state court proceedings,

Dow hitt presented his Strickland v. Wshington, 466 U S. 668
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(1984), claim based on evidence his counsel on habeas | ocated,
i ncluding a hospital formand Air Force records indicating Dowthitt
suffered from nental illness. Dowt hitt, 230 F.3d at 743-44.
However, on federal habeas, Dowthitt additionally produced
affidavits from two nental health experts whose clinica
inpressions were that Dowthitt had paranoid and schizophrenic
features — severe nental problens. |d. at 744. Morris notes this
deci sion was nmade pursuant to the exhaustion standards laid out in
Graham 94 F.3d at 968, and Joyner v. King, 786 F.2d 1317, 1320
(5th Gr. 1986) — whether the claimbefore the federal court is “in
asignificantly different and stronger evidentiary posture than it
was before the state courts.” This Court found that “Dowthitt
[did] not allege ‘newfacts’ via the affidavits of the two experts

because ‘all crucial factual allegations were before the state
courts at the tine they ruled on the nerits’ of Dowthitt’ s habeas
petition.” Dow hitt, 230 F.3d at 746. Because Dowthitt had
presented to the state habeas court his assertions that he suffered
from paranoid schizophrenia, this Court determ ned the expert
affidavits added little to those clainms and did not run afoul of
t he exhaustion requirenent. ld. (finding consideration of the
af fi davits not precluded).

Morris argues that this Court in Anderson enpl oyed a different

framework for analyzing new evidence not presented to the state

courts on habeas. In state court habeas proceedi ngs, Anderson
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argued under Strickland that his attorney was ineffective for
failing to investigate and present the testinony of an eyew tness
named Arthur G ay, whose testinony woul d have excl uded Anderson as
the perpetrator. Anderson, 338 F.3d at 385-86. Anderson did not
i ncl ude any evidence to support this allegation. Id. However, in
federal court, Anderson attached Arthur Gay' s affidavit stating
that Anderson was not present at the scene of the crine. | d.
Wiile the Court conceded that the exhaustion standard in the
situation where new evidence is presented to the federal court
whi ch has not been presented to the state courts was nebul ous, id.
at 387, the Court recited: “Al t hough exhaustion inquiries are
fact-specific, as a general rule dismssal is not required when
evidence presented for the first tinme in a [federal] habeas
proceedi ng suppl enents, but does not fundanentally alter, the claim
presented to the state courts.” 1d. at 386-87 (internal quotation
marks omtted) (citing Caballero v. Keane, 42 F.3d 738, 741 (2d.
Cr. 1994)). The Court held the exhaustion principle was
satisfied, noting in an “admttedly close case” that several
factors wei ghed in favor of exhaustion. Anderson, 338 F. 3d at 388.

First, as Mrris explains, the ineffectiveness portion of
Anderson’s state habeas brief was “remarkably detailed in both fact
and law.” 1d. The brief explained Anderson’s counsel’s |ack of
investigation into the eyewitness Arthur Gray and what he coul d

have testified to at trial. Id. Second, Anderson was diligent and
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consistent in arguing his claim “The ‘new evidence (Gay’'s
affidavit) does not ‘fundanentally alter’ Anderson’s state claim
it nmerely confirns what he has been asserting all along.” Id. As
such, the additional evidence was a “supplenent” to the state court
record but did not place his claimin a “significantly different
| egal posture.” 1d. Third, the Court noted that Anderson did not
attenpt to expedite federal review by w thholding essential facts
fromthe state courts. |d. at 389. Any failure to develop facts
was not the result of a lack of diligence; “if the state court had
held an evidentiary hearing, Gay’'s exculpatory testinony |ikely
woul d have been elicited, as it was in the federal proceedings.”
| d.

Morris stresses the Court in Anderson considered Joyner and
related Fifth Grcuit precedent of limted rel evance because such
cases were decided before or wthout reference to Vasquez. 338
F.3d at 389 n.24. Morris al so enphasizes the case- and fact-
specific nature of the inquiry whether new evidence |ust
suppl enents or fundanentally alters a claim See id.

Morris attenpts to distinguish his case from those cases in
whi ch courts of appeals have found new evi dence presented for the
first time in federal court rendered the petitioner’s claim
unexhausted, arguing unlike in those cases, in his case the

additional evidence did not transform his Atkins claim into an
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entirely newclaim’ Finally, Mrris contends G ahamhas no i nport
because it does not nention Vasquez.

In sum Mrris likens his case to particularly that of the
petitioner in Anderson and applies the factors therein. Morri s
asserts, first, his state petition was remarkably detailed in fact
and law - not a general, conclusory allegation of nental
retardation. Second, Morris argues he diligently brought forth al
the evidence he had or could obtain before filing and applied al
of the existing |aw and authorities. Mreover, at the state court
| evel, Morris requested counsel be appointed and funds be granted
so he could establish his Atkins claim Last, Mrris contends he
did not deliberately withhold any portion of his claimin order to
expedite federal review or to obtain a nore favorable forum
Therefore, Mrris insists the district court erred in dismssing

his Atkins claim

'For exanple, Morris contends in Demarest v. Price, 130 F.3d
922, 938-39 (10th Cr. 1997), the petitioner presented for the
first time in federal court such substantial new evidence that his
Strickland clainms effectively becane new cl ai ns attacki ng new forns
of ineffectiveness. Likew se, in Caballero, 42 F.3d at 739-41, the
Second Circuit found the petitioner’s claimunexhausted because a
new fact concerning trial counsel’s being under the influence of
drugs during the trial cast the Strickland claimin an entirely new
I'ight. See also Cruz v. Warden, 907 F.2d 665 (7th Cr. 1990)
(finding newfactual allegations regarding trial counsel’s behavior
rendered petitioner’s Strickland cl ai munexhausted). |n Landano v.
Rafferty, 897 F.2d 661, 669-70 (3d. Cr. 1990), although the
petitioner made his Brady v. Maryland, 373 U S. 83 (1963), clains
in both state and federal court, only at the federal |evel did he
i ndi cate what Brady materi al had been suppressed; so his clai mwas
unexhaust ed.
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The Director responds that the district court was within its
discretion in dismssing Mrris's federal habeas petition w thout
prej udi ce® because Morris's new evidence fundanentally alters his
cl ai m under established federal |aw The Director insists that
Morris’s additional evidence, the newy generated | Q evidence, is
so fundanental to his claimof nental retardation that, standing
alone, it would have warranted successive review in the state
courts.

The Director first points to the significance of the new
evidence as a mpjor factor in determ ning whether the advanced
claimis exhausted. The Director argues that Kunkle v. Dretke, 352
F.3d 980 (5th Gr. 2003), controls. In state court, the

petitioner, Kunkle, only presented a conclusory affidavit from

trial counsel “contending that there was abundant mtigating
evidence . . . including a troubled hone |ife and a famly history
of mental illness” to support his IACclaim |d. at 987. However,

in federal court, Kunkle presented actual evidentiary support,
including an affidavit fromhis nother and a detail ed psychol ogi cal
report. ld. The Director notes that this Court enphasized the
significant difference between asserting a conclusory theory and
actual ly backing up that theory with concrete evidence; this Court
found Kunkl e’ s clai munexhausted. 1d. at 988.

Second, the Director argues that Mrris does not neet the

8See supra n. 6.
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factor of whether the evidence is ascertainable from that extant
record or discoverable fromexisting data. See Vasquez, 474 U. S.
at 259 (finding conputer-generated statistics presented existing
data in a nore reliable way); see al so Dowt hitt, 230 F.3d at 745-46
(noting newy presented affidavits were based on discoverable
medi cal records).

The Director next maintains that by applying the above factors
to Murris’s case, his new I Q evidence fundanentally alters his
Atkins claim The Director argues that in the state courts, Mrris
presented no IQdata at all, nuch Iess an | Q score below 70. Wth
the new evidence, stresses the Director, Mrris's Atkins claim
turned around 180 degrees because his I Q test scores alone could
W thstand a summary dism ssal, regardless of any additional data
supporting the other prongs of nental retardation. See Ex parte
WIllianms, No. 43,907-02, 2003 W. 1787634, at *2-3 (Tex. Crim App.
Feb. 26, 2003) (Cochran, J., joined by Meyers, J., concurring in
di sm ssal) (unpublished opinion). In addition, the Director
contends, unlike Vasquez, Morris’s mssing | Qdata coul d never have
been educed fromthe existing record; Mirris’s all eged di agnosi s of
mental retardation depends on the five 1Q tests adm nistered on
successive federal habeas review and interpretation of those
results. Also, the Director notes that Mrris’'s | Q evidence was
not requested, as in Vasquez, as an interpretive aid for neani ngful

revi ew. The Director naintains Mrris's new evidence sheds new
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light on his claim that the state courts should be given the
opportunity to revi ew.

The Director al so suggests that, although not intentionally,
Morris is attenpting state court bypass to achi eve a nore favorabl e
forum and cannot denonstrate he acted diligently in state court.
Finally, the Director argues that in |light of ongoing devel opnent
of state court procedures inplenenting Atkins, justice would be
better served by insisting on exhaustion. That is, the federa
court’s premature adjudication of Mrris' s stronger Atkins claim
woul d deprive the state court of the potential opportunity to make
inportant |law on successively presented and facially stronger
Atkins clains in the context of Article 11.071, Section 5.

In reply, Morris distinguishes his case fromthat of Kunkle.
Morris notes the Court there concluded “Kunkle had not exhausted
this ineffective assistance claim because Kunkle possessed this
additional information at the tinme he filed his second state
petition, vyet failed to present these significant additiona
facts.” 352 F.3d at 988. Unlike Kunkle, Mrris did not possess
the 1 Q scores and affidavits concerning those scores when he filed
hi s second state habeas petition. Mrris instead presented all the
concrete evidence he did have to support his Atkins claim and
requested resources to devel op further evidence; he argues he did
not possess the evidence and deliberately bypass state court.

Moreover, Morris argues Kunkle has little inport here because the
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decision relied not on Anderson, but rather on G aham which did
not mention Vasquez. Morris also discounts any reliance on the
unpublished WIllians as to any supposed threshold evidentiary
requi renment for Atkins clainms because WIIlianms has no precedenti al
val ue.

The district court here found that Morris supported his
successive state application “wth little nore than specul ation.”
The court primarily cited Joyner, 786 F.2d at 1320, for the
proposition that comty and federalism require “new factua
all egations in support of a previously asserted | egal theory” first
be presented to the state courts. The court then concl uded that
the expanded nature of Mrris's Atkins claim rendered his
successive petition unexhausted. W disagree.

After thorough case- and fact-specific review of Mrris’'s
situation, this Court concludes that the new | Q evi dence presented
for the first time in federal court, although it indeed factually
bol stered his sole Atkins claim did not render Mrris's Atkins
cl ai m—- whi ch sane | egal Ei ghth Anendnent claimhe presented to the
state courts and supported with pertinent, if not conclusive,
evidence of |low intellectual functioning and adaptive deficits,
fromchil dhood on — as fundanental |y altered and t hus unexhaust ed.
W find Murris's case falls nmuch closer on the spectrum to the
cases where this Court has found new evidence nerely suppl enented

the petitioner’s clains. Therefore, the district court erred in
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finding that the new evidence rendered Mrris’'s Atkins claim
unexhausted in the state courts.

Simlar to the petitioner in Dowhitt, Mrris has produced on
federal habeas additional evidentiary support indicating, beyond
what the evidence he produced in the state habeas courts
indicated, that he is nentally retarded. The sane cruci al
intellectual and adaptive deficiencies alleged by Mrris in the
state courts — which led Dr. Garnett to conclude Mrris indeed
sufficiently possessed the required indicators for nenta
retardation to nerit further professional assessnent and court
review — have been affirnmed by such additional professional
assessnent evidence presented to the federal court. See Dowthitt,
230 F.3d at 746 (noting the crucial facts of Dowthitt’s nenta
illness of the paranoid, schizophrenic type had already been
presented to the state courts and thus finding the expert
affidavits further supporting that nental illness exhausted).

As were the petitioner’s clains in Anderson, Morris’s “clainf]
[is] unquestionably in a conparatively stronger evidentiary posture
than [it was] in state court,” 338 F.3d at 388 (internal quotation
marks and citation omtted). But, simlarly, “several facts
mlitate in favor of exhaustion in this admttedly close case.”
| d. First, thorough review of Mrrris’s successive state habeas

brief reveals that his Atkins claim was “remarkably detailed in

both fact and |aw ” Anderson, 338 F.3d at 388. Morris
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unquestionably brought his Ei ghth Anmendnent claim pursuant to
Atkins. He also properly outlined the AAVR s definition for nental
retardation, since adopted by the TCCA as one of Texas’s current
standards for determ ning nental retardation, Briseno, 135 S. W 3d
at 7-8, and noted the necessity to neet all three essential prongs
of the definition. See id. Morris al so clearly acknow edged t hat
| Q evidence was lacking in his particular case but still insisted
“[t]here is good reason to believe that [Morris is retarded]
because of the docunented history of adaptive deficits,” including
Morris’s “inability toread and wite and his failure in functional
academcs,” “inability to obey the law and follow rules,”
“Inability to avoid victimzation,” *“inability to develop
instrunmentalities of daily living [and] occupational skills,” and
“Inability to maintain a safe environnent,” all of which were
attested to by the sworn affidavits and school records presented to
the state courts.

Moreover, Morris saw fit to present an expert affidavit,
whi ch, al bei t prelimnarily, provi ded a psychol ogi st’ s

acknow edgnent of and support for Mrris’'s nental retardation

claim Morris has consistently asserted that he is nentally
retarded and that, given the opportunity and resources,
intellectual tests would confirmthat. As in Anderson, the new

evidence the district court allowed Morris to devel op here does not

fundanentally alter his state claim it functions as a “suppl enent
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to the record presented to the state court, but does not place the
clainf] in a significantly different |egal posture.” 338 F.3d at
388 (internal quotation marks and citation omtted).

As we also noted in Anderson in reaching our conclusion,
despite what the Director argues here, we see nothing in this
record that shows Morris “attenpted to expedite federal review by
deli berately w thhol ding essential facts fromthe state courts.”
ld. at 389 (citing Vasquez, 474 U.S. at 260). There is no evidence
that Morris intentionally withheld any previous |Qtesting results
or chose to forego any provided opportunity for the proper 1Q
testing.

Morris’s case i s distinguishable fromthe petitioner in G aham
because it was ascertainabl e what further evidence Morris would be
providing to the federal court if he could develop it — | Q scores
indicative of lowintelligence and eval uati on of those results. In
contrast, G aham presented an abundance of new evidence to the
federal court that had not been presented, even abstractly, to the
state courts — including several affidavits fromeyew tnesses and
alibi witnesses, who had not previously been nentioned in G aham s
state habeas proceedings; a psychologist’'s report regarding the
unreliability of the identification testinony by the state’s main
wtness; and a police ballistics report showng a weapons
di screpancy. 94 F.3d at 965. Moreover, this Court also took into

consi deration G aham s freedomto pursue his actual innocence claim
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in a post-conviction evidentiary hearing, see id. at 969 (citing
G aham v. Texas Board of Pardons and Paroles, 913 S.W2d 745, 751
(Tex. Ct. App.-Austin 1996)), and that his |IAC claim had been
di sm ssed wi t hout prejudice by the TCCA see 94 F. 3d at 969 (citing
Ex Parte Graham 853 S.W2d 565, 571 &n.1 (Tex. Cim App. 1993)).
In contrast, Morris’s Atkins claimwas dism ssed by the TCCA as an
abuse of the wit.?®

Morris’s case is al so distinguishable from Kunkle, the chief
case the Director relies on, because there Kunkle only presented to
the state courts “a conclusory affidavit from trial counsel”
regarding mtigation evidence of Kunkle' s troubled honme |life and
his famly's history of nental illness. 352 F.3d at 987. Only at
the federal |evel did Kunkle produce an affidavit from his nother
and a psychol ogi cal report. | d. Here, Morris presented schoo
records and nultiple affidavits from his famly nenbers wth
personal know edge of his learning and adaptive issues. Pl us,
Kunkl e had a second procedural opportunity to present such new
evidence to the state courts; his federal habeas petition had been
di sm ssed as “m xed” because it contai ned exhausted and unexhaust ed

clains. 1d. at 987-88. This Court noted that Kunkle provided no

°ln addition, Morris is correct that Graham did not cite
Vasquez but instead cited Joyner and Brown v. Estelle, 701 F. 2d 494
(5th CGr. 1983). |In Anderson, we noted that such “decisions .
issued prior to (or soon after and wthout reference to) the
Suprene Court’s decisionin Vasquez v. Hillery . . . areof limted
rel evance here.” 338 F.3d at 388 n. 24.
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expl anation of “why he did not present to the state court the sane
materials he had prepared and submtted to the federal court.” Id.
at 990. Here, Morris presented his single Atkins claimto both the
federal and state courts; he also explicitly acknow edged what
particul ar evidence he |acked and requested a chance to acquire
it.1

Mor eover, we note the Director points to no binding authority
that requires an IQtest specifically, that is, entirely al one, at
the core, or as any singular threshold, to provide the basis for a
finding of nental retardation. | nstead, the AAMR definition of
mental retardation adopted by the TCCA in Briseno requires a
showi ng of three interdependent prongs. 135 S.W3d at 7-8.
Li kewi se, the Texas Health and Safety Code section 591.003(13),
al so adopted by the TCCA as an alternative standard to the AAMR
definition for a petitioner to showhis nental retardation, defines
nment al retardation as “significantly subaver age gener al
intellectual functioning that is concurrent with deficits in
adapti ve behavi or and origi nates during the devel opnental period.”
TEX. HEALTH & SAFETY CoDE ANN. 8 591. 003(13) (Vernon 2003); Briseno, 135
S.W3d at 7. Thus, 1Q evidence standing conpletely on its own
cannot provide the 180-degree turn the Director insists it does to

Wt hstand summary dismssal. See, e.g., Briseno, 135 SSW3d at 7

OKunkle relied on Graham and Brown but did not cite either
Vasquez or Anderson. See supra n.9.
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n.24 (“Psychol ogists and other nental health professionals are
flexible in their assessnent of nental retardation; thus, sonetines
a person whose |1 Q has tested above 70 may be di agnosed as nental |y
retarded while a person whose |Qtests below 70 may not be nentally
retarded.”); Stevenson v. State, 73 S.W3d 914, 917 (Tex. Crim
App. 2002) (“Alow | Q score by itself, however, does not support a
finding of nental retardation.”). Finally, the wunpublished
concurrence in WIllianms suggesting otherw se, 2003 W. 1787634, at
*2-3, fails to establish any threshold factual burden based on I Q
al one for Atkins clains.

Morris specifically presented to the state courts a sworn
affidavit from a psychol ogi st who, after reviewing all the other
testinonial and school record evidence |ikew se presented to the
state courts, nade the crucial prelimnary factual allegation that
there was a probability Mrris indeed suffered from nental
retardation. Al though in federal court Mrris has additionally
presented |1 Q scores and expert assessnent of those scores, the
crucial fact that Mrris possessed sufficient indicators for a
di agnosis of nental retardation had al ready been presented to the
state courts. The substance of Mrris’'s Atkins claimwas fairly
presented to the highest state court, the TCCA. Thus, we find as
a matter of law on this record that Murris’s Atkins clai mwas not
presented to the federal court in a significantly different | egal

posture than in the state courts and that the new evidence
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presented did not fundanentally alter his Atkins claim Because we
find that Morris’s new evi dence has net the exhaustion requirenent
of 8 2254(b)(1)(A) for his Atkins claim to continue in federa
court, this Court need not reach any argunent concerning any
exception to exhaustion.

In his prayer for relief, Mrris requests that we remand his
case to the district court for an evidentiary hearing. W agree to
so remand and note the follow ng. In cases where the | egal
question is whether the new evidence a petitioner puts forth for
the first time on federal habeas on a particular claim already
asserted on state habeas i s exhausted under § 2254(b), subparts (d)
and (e) of 8§ 2254 concerning “factual developnent” are not
inplicated. Dowthitt, 230 F.3d at 745 & nn.11-12. In Dowthitt, we
specifically considered that although both the Director and the
petitioner “argue[d] this issue as one of ‘factual devel opnent’
under 8§ 2254(d) and (e), it is nore accurately anal yzed under the
“exhaustion’ rubric of § 2254(b).” 1d. at 745. W expl ai ned t hat
if new evidence on the particular claim is determned to be
exhausted under 8§ 2254(b)(1)(A), such evidence is not precluded
fromreview and can properly be considered by the federal court.
See id. at 745-46. W thus rejected the approach whereby a
petitioner would have to neet the factual devel opnent requirenents
of 8 2254(e)(2) to be entitled to have his new evidence on the

particular claimbe reviewed in federal court. See id. at 745 &
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nn. 11-12.

Instead, this GCrcuit classifies these specific cases as
presenting the question whether the new evidence, not previously
presented to the state courts but presented for the first tine to
the federal <court, has net the exhaustion requirenent of 8§
2254(b)(1)(A), see id. W do not in this case ask the question
whet her the petitioner has “failed to devel op the factual basis of
a claimin State court proceedings.” 28 U.S.C. 8§ 2254(e)(2).
Here, Morris, having net the 8 2254(b) (1) (A) exhaustion requirenent
on the I Q evidence presented for the first tinme on federal habeas,
need not additionally overcone the obstacles of § 2254(e)(2). See
Dowt hitt, 230 F.3d at 745 & nn. 11-12. Thus, because there is, and
can be, no lingering concern about “factual developnent” in
Morris’s case, under Rule 8(a) of the Rul es Governing Section 2254
Cases in the United States District Courts, the federal court here
retains full discretion to grant Mrris an evidentiary hearing.
See, e.g., Mirphy v. Johnson, 205 F.3d 809, 815 (5th G r. 2000);
Clark v. Johnson, 202 F.3d 760, 765 (5th G r. 2000).

CONCLUSI ON

Having carefully reviewed the record of this case and the
parties’ respective briefing and argunents, for the reasons set
forth above, we conclude the district court erred in finding that
Morris’s presentnent of new evidence to the federal court rendered

his Atkins claim unexhausted per 28 U S C. 8§ 2254(b)(1)(A).
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Therefore, on this record and in light of our holding, we VACATE
the district court’s order dismssing Mrris's claim wthout
prejudice and REMAND with instruction to conduct an evidentiary
hearing on the nerits of Murris’s Atkins claim

VACATED and REMANDED wi th instruction.
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PATRICK E. H GE NBOTHAM Circuit Judge, Concurring:

Wiile | join in the judgnent vacating the district court’s
order dismssing Morris’ petition, | wite separately to explain ny
rejection of the State’s argunent that Morris is not entitled to an
evidentiary hearing because he failed to devel op the factual basis
of his Atkins claimbefore the Court of Crimnal Appeals.

| f a habeas applicant has “failed to devel op the factual basis

of aclaimin State court proceedings,” a federal habeas court may
not hold an evidentiary hearing on the claim unless certain
conditions are net.' It is undisputed that Morris did not present
| Q evidence during his state habeas proceedings for the sinple
reason that it did not yet exist. Lack of presentation, however,
is not the sane as “failure to develop.” In WIllianms v. Taylor,!?
the Suprenme Court addressed the neaning of the word “failed” in
8§ 2254(e)(2). The Court rejected a “no-fault” reading of the
statute, and found that “[u] nder the opening cl ause of 8§ 2254(e)(2),

a failure to devel op the factual basis of a claimis not established

1128 U.S.C §2254(e)(2). An applicant may receive an evidentiary hearing
despite failure to develop the factual basis of a clai mwhen
(A the claimrelies on-

(i) a new rule of constitutional law, nade retroactive to
cases on collateral review by the Supreme Court, that
was previously unavail abl e; or

(ii) a factual predicate that could not have been previously
di scovered through the exercise of due diligence; and

(B) the facts wunderlying the claim would be sufficient to
establish by clear and convincing evidence that but for
constitutional error, no reasonable fact-finder would have
found the applicant guilty of the underlying offense.

Id. Mrris does not argue that he neets these conditions.

12 529 U.S. 420 (2000).



unless there is lack of diligence, or sone greater fault,
attributable to the prisoner or the prisoner’s counsel.”®

The State argues that Mirris failed to exercise diligence in
devel oping his Atkins claim and therefore should be barred from
recei ving an evidentiary hearing. The State observes that although
At ki ns had been decided ten nonths before Mrris’ execution date,
he waited until five days before his execution date to file
affidavits in support of hisclaim |In addition, the State contends
that Morris failed to make an “on-the-record” request for funds to
develop his |1Q evidence, and that his condition was previously
di scoverable in any event since he was greater than ei ghteen years
of age.

The State’s argunent ignores the fact that in his successive
habeas application before the Court of Crimnal Appeals, Mirris
requested that the Court “appoint himcounsel and provide himwth
the necessary resources to establish his clains.” As part of the
evi dence he wished to further develop, Mrris cited the need for
“intellectual testing.” The Court denied this request by di sm ssing
Morris’ application as an abuse of the wit. This was a rejection
of the nerits of the petition, not a finding of procedural default

constituting an independent bar to federal review 4

13 1d. at 432.

14 A dismissal under article 11.071(5)(a) normally constitutes an adequate
and i ndependent procedural bar to federal review. See Tex. CR'M PrRoc. CODE ANN
art. 11.071, 8 5 (Vernon 2005); Fuller v. Johnson, 158 F.3d 903, 906 (5th Cr.
1998). However, in the Atkins context, Texas courts have inported an antecedent
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Because Mrris requested resources to further develop his
Atkins claim and specifically referenced the need for intellectual
testing, he did not fail to develop diligently the factual basis of
his claim at the state level such that he should be denied an
evidentiary hearing before the federal habeas court. Wile it is
true that Mrris could have sought testing earlier, the harsh
reality is that such testing is costly, and death row innmates
typically |l ack i ndependent financial neans, as did Morris. Further,
Morris had no incentive to obtain such testing prior to the Court’s
decision in Atkins given the Court’s position in Penry v. Lynaugh.?®®
Finally, the record indicates that Mrris, wth the assistance of
vol unteer counsel, diligently sought to gather evidence of nental
retardation during the tinme period after Atkins was decided, and

prior to Morris' schedul ed execution date. 1t

showing of “sufficient specific facts” to merit further review, rendering
di sm ssal of such clainms under article 11.071(5)(a) a decision on the merits.
See Steward v. Snith, 536 U.S. 856, 860 (2002) (“Qur cases nake cl ear that when
resolution of [a] state procedural I|aw question depends on a federal
constitutional ruling, the state-law prong of the court’s holding is not
i ndependent of federal law, and our [direct review] jurisdiction is not
precluded.’” (quoting Ake v. Ckl ahoma, 470 U. S. 68, 75 (1985)).

15492 U.S. 302, 335 (1989), overruled by Atkins v. Virginia, 536 U S. 304
(2002) (“[A]t present, there is insufficient evidence of a national consensus
agai nst executing nmentally retarded peopl e convicted of capital offenses for us
to conclude that it is categorically prohibited by the Ei ghth Amendnment.”)

¥ Inthis time period, counsel was able to obtain the record fromNMorris’
original trial, the records of Mdrris’ exam ning physician at trial (which did
not include intellectual testing data), the records renmaining from Mrris’
attendance in school (many of the records had been destroyed), Mrris’ adult
probation records fromHarris County, and affidavits fromDr. Richard Garnett,
Jinm e Morris, Ayanna Shauntay Sweatt, Craig Morris, and Darrel Morris. Further,
Morris indicates in his successive state application for wit of habeas corpus
that he asked the state trial court in which his application was filed for
appoi nt nent of counsel for the purpose of obtaining psychol ogical testing. This
request was apparently denied after it was opposed by the Harris County District
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It is not a matter of an obligation to pay for intellectua
testing of a prisoner raising a colorable Atkins claimwarranting
further developnent. It is rather that there was a barrier placed
before the petitioner through no fault of his own--indigence. Wen
a prisoner diligently seeks to devel op a col orabl e Atkins claim by
requesting funding for intellectual testing and his request is
rejected by the state court, 8§ 2254(e)(2) will not bar him from
devel opi ng such evidence in federal court.?” A petitioner “is not
at fault when his diligent efforts to performan act are thwarted,
for exanple, by the conduct of another or by happenstance. Fault
lies, in those circunstances, either wwth the person who interfered
with the acconplishnment of the act or with no one at all.”18

The State is correct to argue that our review of the Court of
Crim nal Appeals’ judgnent nust be conducted under a deferentia

standard. The AEDPA provides that a habeas application filed by a

Attorney’'s office.

7 The Suprene Court reached a similar conclusion in WIIiamns:

W do not suggest the State has an obligation to pay for

i nvestigation of as yet undevel oped clains; but if the prisoner has

nade a reasonable effort to discovery the clains to conmence or

continue state proceedings, 8§ 2254(e)(2) will not bar him from

devel oping themin federal court.
529 U. S. at 443; see also United States ex rel. Hanpton v. Lei bach, 347 F. 3d 219,
233-34 (7th Cr. 2003) (evidentiary hearing allowed to consider affidavit that
was not presented to the state court when the state court had deni ed petitioner’s
request for an evidentiary hearing at the state level for the purpose of
devel oping the testinony contained in the affidavit); Geer v. Chio, 264 F.3d
663, 681 (6th Cir. 2001) (evidentiary hearing all owed when petitioner diligently
pursued his ineffective assistance claimin state habeas proceedi ngs, had tw ce
requested hearings to devel op evidence, and both requests were refused by the
state courts).

18 Wlliams, 529 U.S. at 432.
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state prisoner

shall not be granted with respect to any claimthat was
adjudicated on the nerits in State court proceedings
unl ess the adjudication of the claim

(1) resulted in a decision that was contrary to, or
i nvol ved an unreasonable application of, clearly
established Federal I|aw, as determned by the
Suprene Court of the United States; or

(2) resulted in a decision that was based on an
unreasonabl e determ nation of the facts in |ight of
the evidence presented in the State court
proceedi ng. 1°

Wi | e demandi ng def erence, however, this rul e does not require that
we confine our review of Morris’ Atkins claimto the record before
the state court. The Suprene Court explained in WIIians:
Interpreting 8 2254(e)(2) so that “failed” requires |ack
of diligence or sone other fault avoids putting it in
needl ess tension with 8§ 2254(d). . . . |If the opening
clause of 8§ 2254(e)(2) covers a request for an
evidentiary hearing on a claim which was pursued with
diligence but remained undeveloped in state court
because, for instance, the prosecution concealed the
facts, a prisoner |acking clear and convincing evidence
of i nnocence could be barred froma hearing on the claim
even if he could satisfy § 2254(d).%°
Limting a federal court’s review to the record before the state
habeas court would underm ne the Court’s intention in WIllians of
provi ding state habeas petitioners who did not “fail” to devel op
their clains with a vehicle to do so at the federal |evel
In short, the State’s contention that Mrris should not be

allowed an evidentiary hearing is without nerit because Mrris

1928 U S.C § 2254(d)(1)-(2).
20 529 U.S. at 434.
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diligently sought to develop his Atkins claimat the state |evel

The wi sdom of it aside, the State was within its rights to deny
Morris assistance in obtaining intellectual testing; however, it
cannot deny himthe ability to continue his diligent pursuit of such

testing before the federal habeas court.
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DENNI'S, G rcuit Judge, concurring:

| join fully in Judge DeMoss’s opinion. Mreover, | heartily
endorse Judge Hi ggi nbothamis analysis of the state’'s failure to
devel op argunent and appl aud the passion and el oquence with which
he argues. Further, | believe that Judge Hi ggi nbot hanm s reasoni ng,
and that of the Suprene Court in WIllianms v. Taylor, 529 U S. 420
(2000), should informthis court’s application of the exhaustion

rubri c.
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