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At issue is whether to grant a certificate of appealability
(COA) to Donald Anthony MIler on any of three clains for habeas
relief denied by the district court. See 28 U.S.C. 88 2253, 2254,
MIler was convicted in Texas state court of capital mnurder and
sentenced to death. Federal habeas relief was conditionally
granted by the district court on one claim but only for
sentencing: that, pursuant to Brady v. Mryland, 373 U S. 83
(1963), the State violated due process by w thhol di ng excul patory
evi dence (Brady-claim. For all clains for which it deniedrelief,

i ncludi ng the sane Brady-claimas applied to guilt/innocence, the

district court denied, sua sponte, a COA



The State appeals; MIller seeks a COA in order to cross-
appeal . For the latter, the followng COA requests are now at
i ssue.

First, Mller clains the district court erred by limting to
sentencing the granted habeas relief on his Brady-claim He
mai nt ai ns t he sanme evi dence-w thhol ding also entitles himto relief
for the guilt/innocence phase of his trial.

In addition, MIller makes two ineffective assistance of
counsel cl ai ns. He maintains his trial counsel provided
ineffective assistance, violative of the Sixth Amendnent, by
failing to object: (1) to a non-testifying co-conspirator’s
confession admtted through testinony of another; and (2) to the
State’ s cl osing argunent.

A COA is DENIED for each of the three issues. A subsequent
opinion wll address the State’'s appeal from the habeas relief
granted for sentencing, pursuant to the Brady-claim

| .

In early 1982, M chael ©Mzingo and Kenneth Whitt, traveling
furniture sal esnen, were approached by MIler, Eddie Segura, and
Danny Wods, who feigned interest in purchasing furniture. After
Mozi ngo and Whitt were lured to Segura’s house to deliver the
furniture, they were robbed, bound, and gagged. MIller, Segura,
and Whods drove Mdzi ngo and Wiitt to Lake Houston in Harris County,

Texas, where they were nurdered by MIler and Wods.



In Cctober 1982, MIler was convicted for capital murder, and
sentenced to death, for nurdering Mdzingo while in the course of
commtting, and attenpting to conmt, aggravated robbery. Segura
testified against MIler; Wods did not testify. (Before Mller’s
trial, Wods had pleaded guilty to nurder; Segura, to aggravated
robbery. Wods was sentenced, before Mller’'s trial, totw life
sentences. Segura was sentenced, after Mller’s trial, to 25 years
in prison.)

The Texas Court of Crimnal Appeals affirnmed. Mller wv.
State, 741 S.W2d 382 (Tex. Cim App. 1987) (en banc). The
Suprene Court denied a wit of certiorari. Mller v. Texas, 486
U S. 1061 (1988).

MIler requested state habeas relief, presenting nunerous
cl ai ns. The state district court entered findings of fact and
concl usi ons of |aw and recommended denial of relief on each claim
Ex Parte MIler, No. 350303-A (232d Dist. ., Harris County, Tex.
7 May 1997). The Court of Crim nal Appeal s adopted those findings
and conclusions and denied relief. Ex Parte MIller, Application
No. 36140-01 (Tex. Crim App. 1998) (unpublished order).

In February 1999, MIller requested federal habeas relief,
presenting five clains. Foll ow ng an evidentiary hearing, the
district court conditionally granted habeas relief for the Brady-

claim but only for the punishnent phase. Ml ler v. Johnson, H 99-

0405 at 24 (S.D. Tex. 2 February 2004) (USDC Opn.). For the other



clainms, including the Brady-claimas applied to guilt/innocence,
the district court granted the State’s sunmary j udgnment notion and
deni ed, sua sponte, a COA for those clains. The district court
stayed its judgnent pendi ng appeal .

1.

At issue is only the prelimnary question of whether Ml er
can cross-appeal. For that purpose, three COA requests are at
hand. The state appeals the conditional habeas relief and opposes
MIler’s COA requests. Wth this opinion, we consider — and deny
— the COA requests. In a subsequent opinion,we wll consider the
remai ning issue: the State’'s appeal fromthe relief granted for
sentenci ng, based on the Brady-claim

Mller's 28 U S.C. 8 2254 habeas petition is subject to the
Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA)
See, e.g., Penry v. Johnson, 532 U S 782, 792 (2001). Under
AEDPA, M Iler may not appeal the denial of habeas relief on an
i ssue unless he first obtains a COA fromeither the district, or
this, court. 28 US C 8§ 2253(c); FeD. R App. P. 22(b)(1); Slack
v. MDaniel, 529 U S. 473, 478 (2000). Under Federal Rule of
Appel | ate Procedure 22(b)(1), the district court nust first decide

whet her to grant a COA request before one can be requested here.



In ruling on MIler’s habeas petition, the district court denied,
sua sponte, a COA for each issue for which it denied relief.

This COA requirenent applies to the issue MIler has | abel ed
only a cross-appeal, and for which he does not request a COA
Nevert hel ess, under Federal Rule of Appellate Procedure 4(a)(3), a
notice of cross-appeal is treated as a notice of appeal ; and, under
Federal Rule of Appellate Procedure 22(b)(2), a notice of appeal
constitutes a COA request, if no separate request is filed. (The
State correctly responds to the issue as a COA request.) Mller
al so seeks a COA on two ineffective assistance of counsel (IAC
clains, based on trial counsel’s failing to object: (1) to
introduction of a non-testifying co-conspirator’s extra-judicial
confession admtted through testinony of another; and (2) to the
State’s closing argunent. (MIller’s statenent of the issues in his
COA request identifies as a ground for COA the denial of his Sixth
Amendnent rights concerning the limted cross-exam nation of the
key prosecution witness, Segura. Mller did not brief that issue.
| nstead, he briefed the second | ACclaimlisted above (which is not
identified as a ground for COA in MIller’'s statenent of issues).
Accordingly, we do not address the cross-exam nation issue.)

To obtain a COA, MIler nust “make a substantial show ng of
the denial of a constitutional right”. 28 U S.C. 8§ 2253(c)(2); see
MIler-El v. Cockrell, 537 U S. 322, 336 (2003); Slack, 529 U S. at

483. In order to do so, MIler nust denpnstrate “reasonabl e



jurists could debate whether (or, for that natter, agree that) the
petition should have been resolved in a different manner or that
the issues presented were adequate to deserve encouragenent to
proceed further”. Mller-El, 537 U S at 336 (quoting Slack, 529
U S at 484). In determning whether to grant a COA, we are
limted, inter alia, “to a threshold inquiry into the underlying
merit of [MIller’s] clains”. 1d. at 327. “This threshold inquiry
does not require full consideration of the factual or |egal bases
adduced in support of the clains.” ld. at 336. | nst ead, our
anal ysis “requires an overview of the clains in the habeas petition
and a general assessnent of their nmerits”. 1d. This being a death
penal ty case, “any doubts as to whether a COA shoul d i ssue nust be
resolvedin[MIller’s] favor”. Hernandez v. Johnson, 213 F. 3d 243,
248 (5th Gr.), cert. denied, 531 U S. 966 (2000).

For purposes of the requisite threshold-inquiry, we are
mndful that, in ruling on the nerits, the district court was
required to defer to the state court’s adjudication of Mller’s
clains on both questions of |aw and m xed questions of |aw and
fact, unless the state court’s “decision ... was contrary to, or
i nvol ved an unreasonable application of, clearly established
Federal |aw, as determned by the Suprenme Court”. 28 U S.C 8
2254(d); see Hi Il v. Johnson, 210 F.3d 481, 488 (5th G r. 2000),
cert. denied, 532 U S. 1039 (2001). A state court’s decision is

contrary to clearly established federal lawif it “reaches a | egal



conclusion in direct conflict with a prior decision of the Suprene
Court or if it reaches a different conclusion than the Suprene
Court based on materially indistinguishable facts”. M niel wv.
Cockrell, 339 F. 3d 331, 337 (5th Gr. 2003), cert. denied, 540 U S.
1179 (2004).

Li kewise, for this threshold-nerits-inquiry, we are m ndfu
that, in ruling on the nerits, the district court was required to
defer to the state court’s factual findings unless they “resulted
in a decision that was based on an unreasonabl e determ nation of
the facts in [the] light of the evidence presented in the State
court proceeding”. 28 U S.C. § 2254(d)(2). The state court’s
factual findings are “presuned to be correct”, and MIler has “the
burden of rebutting the presunption of correctness by clear and
convincing evidence”. 28 U S.C. 8§ 2254(e)(1).

Finally, for our COA threshold-nerits-inquiry, we nust
consider the elenents, discussed infra, for the underlying Brady
and | AC cl ai ns. Qobvi ously, the COA requests nust be considered
agai nst the backdrop of those el enents.

A

MIler’s Brady-claimwas not raised in state court. Follow ng
an evidentiary hearing, the district court ruled the claimwas not
procedurally barred because the cause and prejudi ce exception was
satisfied; the suppressed evi dence was not reasonably available to

MIler, and the suppression prejudiced himfor sentencing. USDC



Opn. at 20, 24. For purposes of ruling on this COA request, we do
not address whether the Brady-claim is procedurally barred.
Cbviously, were we to hold now that it is barred, that holding
woul d resolve the nerits issue being appealed by the State, an
issue that awaits resolution in our subsequent opinion on the
habeas relief granted MIller for sentencing based on the Brady
claim As discussed infra, even assumng for purposes of this
opi nion that the Brady-claimis not procedurally barred, a COA for
that claimon guilt/innocence is denied.

The well-known elenents for a Brady-claim are: (1) the
prosecut or suppressed evidence, (2) favorable to the defense, (3)
and material to guilt or punishnent. Brady, 373 U. S at 87.
Evidence is material if there is “a reasonable probability that,
had the evi dence been disclosed to the defense, the result of the
proceedi ng woul d have been different”. United States v. Bagl ey,
473 U. S. 667, 682 (1985) (enphasis added). Concerning Mller’'s
guilt/innocence-Brady-claim at issue for COA purposes is the
district court’s ruling, whi ch restated the test for
Brady—wateriality in a different, but simlar, form It ruled
that, even if the State had not suppressed evidence, “there is a
reasonabl e probability that the outcone of the guilt-innocence
phase woul d not change”. USDC OCpn. at 24 (enphasis added).

The nmurders occurred in February 1982; MIler was convicted
t hat Cctober. During a pre-trial notion, the prosecutor argued

8



that Brady did not require his disclosing inpeachnent evidence, but
only evidence that was excul patory to MIller’s guilt. The tria
court did not require disclosure of additional evidence. Mller
contends the State suppressed three itens of material evidence:
(1) statenments by Ray McCall in 5 and 20 May 1982 interviews with
the State; (2) statenents by Archie Mrris in a 5 My 1982
interview with the State; and (3) affidavits of four persons who
did not testify.

McCall, the brother of Segura’s then girlfriend, Mnica
McCall, visited MIler’s hone the night of the nurders. CQutside
MIler’s presence, Segura and Wods descri bed the night’s events to
McCall. Later that night, MIler paid McCall to go to the murder
site, in order to confirmthe bodies were still there. MCall was
unable to find the bodies, but returned wth MIler and found t hem

I nvestigator’s notes from interviews wth MCall were
suppr essed. In notes fromthe 5 May interview, an investigator
acknow edged McCal |’ s not having told the truth on prior occasions.
The district court found these notes raised questions about
McCall’s credibility and were i nportant because McCal | corroborated
testi nony by Segura, who had been present at the nurders and was
the State’s key wtness. UsDC Opn. at 22. In the 20 My
interview, however, MCall stated that, on the night of the
murders, Wods and Segura said nothing about them but admtted

only to the robbery. The district court noted McCall’s statenents



during this interview differed fromhis trial testinony and could
have been used for inpeachnent purposes. |d.

Mrris (Ray and Monica McCall’s grandfather) was the source
for the .38 caliber handgun used in the nurders. Prosecutor’s
suppressed notes include Mrris’ statenent that he owned only a . 22
cal i ber handgun and had not givenit to Mller. At trial, however,
Morris testified that, just prior to the nurders, MIler had
borrowed from him the .38 caliber handgun used in the nurders
Wi | e not specifically addressing Morri s’ contradi ctory statenents,
the district court found the suppressed evidence underm ned
Segura’s credibility, as well as the value of McCall and Mrris’
corroborating testinony. |d. at 24.

In the suppressed affidavits from four who did not testify
(Robert White, Tamm e Jones, Tommy Hol singer, and Melissa Spears),
each affiant told police they overheard Wods brag about the
murders. The district court found the affidavits indicated Wods,
not MIller, killed both victins and that Segura was arnmed. 1d. at
23.

Referring primarily to MCall and Mrris’ statenents, and
applying Brady’'s above-described three-part test, the district
court ruled: (1) the State withheld evidence; (2) it was favorable
to Mller; and (3) it was nmaterial, but only to the penalty phase
of MIler’s trial. USDC Opn. at 26. In its earlier ruling on the

prejudi ce el ement for the procedural bar, the district court held:
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although MIller’s “conplicity in the killings is not seriously
di sputed”, MIler “challenge[d] his portrayal as the ringl eader and
shooter, a role that warranted conviction for capital murder and
i nposition of the death sentence”. |Id. at 23. In ruling on the
Brady-claim the district court noted: “The analysis for [Brady-]
materiality tracks that of prejudice” when ruling on whether to
apply a procedural bar. Id. at 26. It held: “the newly disclosed
evi dence rai ses significant doubt about the outcone of the trial,
particul arly the puni shnent assessed”; and “the State’s refusal to
di scl ose material evidence ... vitiated the sentence i nposed”. |d.
In the end, for MIller’'s Brady-claim the district court granted
condi ti onal habeas relief for sentencing, but not guilt/innocence.
ld. at 42.

According to MIller, MCall and Morris’ suppressed statenents
were inconsistent wwth their trial testinony; and, had they been
di scl osed, they could have been used to inpeach them MIIer
mai ntains the four affidavits raise doubts about his being the
shoot er because they raise the possibility that Segura was the
shooter instead. Along this line, MIller seens to contend that al
of the suppressed evidence relied upon by the district court in
granting conditional habeas relief for sentencing is material to
guilt/innocence. He asserts: (1) evidence, such as Morrris’ prior
i nconsi stent statenent, woul d have i npeached Morri s’ testinony that

M Il er obtained the .38 caliber handgun from himjust before the
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murders; and (2) evidence, particularly Wite s affidavit, (a)
suggested MIller did not shoot the handgun and (b) i npeached
Detective Clanpitte s testinony suggesting that affidavits by four
i ndi viduals supported MIller’s being the shooter. According to
MIler, with the testinony of Mrris and Detective Canpitte
i npeached, the State would have had to rely primarily on testinony
of Segura and McCal|l (both of whomhad obvi ous reasons to inplicate
MIler, rather than thenselves) that MI|ler shot Mdyzingo. Mller
maintains it is reasonably probable that, had the evidence been
produced, the jury would have questioned MCall and Segura’s
nmotives and credibility enough to find MIler did not shoot
Mozi ngo, nor should he have anticipated his death, as discussed
below. He contends therefore, it is reasonably probable the jury
woul d not have found himguilty of the capital nurder of Mzingo.

In this regard, consistent wwth the district court’s earlier-
quoted ruling restating the test for Brady-materiality, Mller
clains the district court required himto negate evi dence show ng
there is a reasonabl e probability the guilt/innocence outcone woul d
have remai ned t he sane, rather than requiring himto denonstrate by
a preponderance of the evidence a reasonable probability the
out cone woul d have been different, as required by Kyles v. Witley,
514 U S. 419 (1995) (requiring denonstration of reasonable

probability that result of proceeding would have differed had

12



evi dence been disclosed). MIler seeks a remand to allow the
district court to apply the correct standard.

According to MIler, when the correct materiality standard is
appl i ed, suppression of evidence that he was not the shooter would
have been material under Texas’ |aw of the parties. See TEXAS PENAL
CooE 8§ 7.02(b) (co-conspirators guilty of crinmes commtted during
conspiracy if result should have been anticipated). MIler
contends: had the jury been presented with evi dence that Wods and
Segura shot the victins, it is reasonably probable at |east one
juror would not have found that the State proved MIIl|er caused
Mozi ngo’ s death; and, because the State charged Segura only with
aggravat ed robbery, the jury would not have found unani nously that
M Il er should have antici pated Mzingo' s death.

In opposing a COA, the State nakes the follow ng response.
Reasonabl e jurists could not debate the ruling that the suppressed
evidence is not material to guilt/innocence. Even if Mller’s
trial counsel had been aware of Mrris’ prior inconsistent
statenent and had inpeached him there was anple other evidence
supporting Mller's guilt. McCal | and Segura testified
consistently to MIller’s involvenent in the robbery and shooti ngs.
Li kew se, the four affidavits were not material. The affiants
heard Whods braggi ng about the crines; in many ways, the affidavits
support Mller’s guilt and do not contradict Segura and MCall’s

t esti nony. Simarily, given the extensive evidence of Mller’s
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guilt, he cannot denonstrate MCall’s suppressed statenent is
material for guilt/innocence. The State’'s final assertion is that
even assum ng t he suppressed evi dence was material (for sentencing
purposes) to finding MIller guilty as a direct participant, it is
not material (for guilt/innocence purposes) to finding himguilty
as a party. See Texas PenaL Cobe § 7. 02.

We agree. Again, for Brady purposes, evidence is material if
there is a reasonable probability that, had the evidence been
di scl osed, the result would have been different. Bagley, 473 U. S.
at 682. If, during a conspiracy to commt a felony, another is
commtted, even without intent to conmt that other felony, all
conspirators are guilty under Texas |law of the commtted felonies
if the result was one that “should have been anticipated as a
result of the carrying out of the conspiracy”. Texas PENAL CoDE §
7.02(b). Gven the testinony by Segura and McCall, anong others,
reasonabl e jurists coul d not debate that the suppressed evidence is
not material, under Brady, to MIller’s participation in the robbery
conspiracy. G ven the uncontroverted, overwhel m ng evi dence of his
i nvol venent in that conspiracy and the nature of the robbery,
reasonable jurists could not debate that: (1) MIIler should have
antici pated Mbzingo and Whitt’s deaths; and (2) under Texas Penal
Code 8§ 7.02(b), the suppressed evidence is not material to Mller’s
being found guilty for the capital nurder of Myzingo. Restated,

reasonable jurists could not debate that there is no reasonable
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probability that the guilt/innocence verdict would have been
different, had the evidence been produced.
B

The other two COA requests are prem sed on |AC clainms. As
di scussed, a threshold-nerits-inquiry is part of the calculus for
deciding whether to grant a COA; part of that inquiry involves
considering the elenents for the underlying claimfor which a COA
is requested. In order to have been granted habeas relief on his
| AC clains (by either the state, or district, court), MIller was
required to denonstrate both: (1) “counsel’s perfornmance was
deficient”; and (2) “the deficient performance prejudiced [his]
def ense”. Strickland v. Washington, 466 U S. 668, 687 (1984).

Counsel’s performance is deficient if it falls “below an
obj ective standard of reasonabl eness”. ld. at 688. I n that
regard, thereis a “strong presunption that counsel’s conduct falls
within the wi de range of reasonabl e prof essional assistance”. |d.
at 689. Deficient performance vel non is judged against the | aw
existing at the tine of the clained AC. 1d. at 689-90.

To establish prejudice, MIler was required to denonstrate
(simlar to the Brady-materiality requirenent) “there is a
reasonable probability that, but for counsel’s unprofessional
errors, the result of the proceeding would have been different”.

ld. at 694. “A reasonable probability is a probability sufficient
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to underm ne confidence in the outcone.” |d. As discussed bel ow,
each COA request is resolved by addressing the prejudice prong.
1
The first |1AC <claim concerns not objecting to the

i ntroduction, through McCall’ s testinony, of Wods’' extra-judicial
confession to MCall on the night of the nurder and outside
MIler’s presence. (As discussed, McCall visited MIler’s hone the
night of the nmurders and was paid by MIller to search for the
bodi es that had been left at the |ake; when MCall couldn’t find
them he returned to the nurder scene with MIller, where they
| ocated them) MCall testified at length that, while he was at
MIler’s house, Wods confessed to him that Wods, Segura, and
MIler commtted the nurders. In this regard, Segura partici pated
in nmost, if not all, of the conversation. (Agai n, Segura
testified.) Part of McCall’s testinony foll ows.

Q Did Danny Wods tell you about any other

shots being fired after he fired wth the

shot gun?

A.  Yeah, he said that Donny [MI|1ler] had shot
themw th a pistol.

Q And did he tell you how many tines Donny
M Il er shot his pistol?

A. No, he didn't specify the tines.

Q But, during that initial conversation, he
[ Wods] did indicate to you that he shot the
shotgun and that MIler shot the pistol, is
that correct?

A. Correct.

16



Q And at that tinme, M. MCall, did Eddie
Segura agree with this recitation of facts
t hat Danny Wods was giving to you?
A.  Right.

(Enphasi s added.)

In seeking a COA, Mller clains: this use of Wod s
confession violated MIler’s Sixth Amendnent Confrontation C ause
rights; and, concomtantly, failing to object on that ground
constituted |AC. MIller urges application of Lee v. Illinois, 476
U. S 530 (1986), for the proposition that the Confrontati on O ause
limts evidence the State may i ntroduce based on exceptions to the
hear say rul e.

In opposing a COA, the State, relying upon Saddler v. State,
320 S.W2d 146 (Tex. Crim App. 1959), contends that Wods’
statenents are not inadm ssable hearsay because they are
declarations of one conspirator nade in furtherance of the
conspiracy. Because, according to the State, Wods statenents
were adm ssible, failure by MIler’s counsel to object to their
introduction could not be deficient perfornmance. In the
alternative, the State contends that, even if counsel’s performance
was deficient, there was no prejudice, given the overwhel m ng
evi dence against Ml er

The state habeas court held MIller’'s counsel was not
ineffective for failing to object to Wods’ statenents, presented

t hrough McCal |, because they were adm ssi bl e as statenents agai nst
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i nterest. The district court relied upon a different basis,
ruling:. “MCall’s testinony does not violate the Confrontation
Cl ause because the other co-defendant, Segura, testified to
essentially the sane facts”. USDC Opn. at 35. The district court
reasoned that, even if there were error, it would have been
harm ess, because MIler had the opportunity to cross-exam ne
Segura, one of the tw wtnesses who testified to the sane
information. Id. (For deficient performance vel non, the district
court refused, properly, to apply Lee, because it was deci ded after
MIler’s trial. 1d. at 33 n.8.)

Extra-judicial confessions can violate the Confrontation
Cl ause because there is no opportunity to cross-exanm ne the
declarant. Cf. Crawford v. Washi ngton, 541 U. S. 36 (2004) (out-of-
court testinonial statenents barred by Confrontation C ause unl ess
W tness is unavailable and defendant had opportunity to cross-
exam ne). For exanple, in Bruton v. United States, 391 U S 123
(1968), the Suprene Court found a Confrontation Cl ause viol ation,
despite a limting jury instruction, when a co-defendant’s
incrimnating extra-judicial confession was admtted through an
i nvestigator’s testinony.

The primary function of the Confrontation C ause is to protect
the right of cross-exam nation, Douglas v. Al abama, 380 U.S. 415,
418 (1965); and, of course, one of the functions of cross-

examnation is to allowthe jury to assess the credibility of the
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W tness. See Mattox v. United States, 156 U. S. 237, 242-43 (1895).
The district court noted: “Despite spanning nunerous pages, the
transcript of [Wods’'] confession is remarkably devoid of even a
single objection by [Mller’s] counsel”. USDC Opn. at 34.
Simlarly, it was “troubled by trial counsel’s failure to object to
the prosecutor’s elicitation of Whods’ confession ....” 1d. at 36.

As noted, and notwithstanding its expressed concerns about
counsel’s performance, the district court held there was no
Confrontation C ause violation because MIler was able to cross-
exam ne another w tness, Segura, who provided simlar testinony.
Presumably, for this reason, the district court found counsel’s
performance was not deficient for failing to object to Wods
conf essi on. In any event, we need not address deficient
performance and prejudi ce vel non, because this COA request can be
resol ved by exam ning the prejudice prong. See Strickland, 466
U S at 687 (nmust show both deficient performance and prejudice).
Again, the district court ruled that, even if adm ssion of Wods’
confession was error, it was harm ess, because MIler was able to
Cross-exam ne  Segura, whose testinony corroborated Wods’
conf essi on.

M I | er does not address prejudi ce, however. |nstead, he seeks
a remand to district court for a determ nation of prejudice.
Arguably, the failure to brief the prejudice prong constitutes

abandonnent of this COA request. In any event, based on Mller’s
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Brady-claim COA request, the follow ng contention appears to be
i nplied: had Wods’ confession not been admtted, M| Il er woul d not
have been found guilty and, in the alternative, certainly woul d not
have received the death penalty.

Reasonabl e jurists would not debate that, in the Iight of the
ot her overwhelmng evidence against MIller, there is not a
reasonabl e probability that: (1) the determ nation of guilt would
have changed; and (2) MIler would not have received the death
penalty. For exanple, MCall testified that Mller: admtted to
him that he shot the two victinms; had MCall go to the nurder
scene; and had MCall return to Mirris the handgun used in the
mur ders.

2.

The other I AC clai mconcerns failing to object on two grounds
to the State’s closing argunent in the puni shnment phase. Relying
on Payne v. Tennessee, 501 U S 808 (1991), and apparently
addressing Strickland s prejudice prong, MIler maiintains juries in
death penalty cases nust be permtted to view the defendant as a
uni quely individual human being. (The district court correctly
refused to apply Payne to the deficient perfornmance prong because
Payne was decided “nearly 10 years after the trial”. USDC Qpn. at
36 n.13.) MIller contends: (1) the prosecutor’s victiminpact
argunent (a) was not based on evidence presented at trial and (b)

deprived the jury of the ability to view MIler as an individual
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and (2) the closing argunent invited the jury to conpare Mller’s
worth to the victinse’ in deciding whether to inpose the death
penalty, a type argunent that was, according to MIler, condemed
by the Suprenme Court in Zant v. Stephens, 462 U S. 862 (1983).

I n opposing a COA, the State asserts: the chall enged coments
were permssible; and MIller’s reading of Payne is overly broad.
In the alternative, the State contends that, even if the coments
were inproper, they did not rise to a level that rendered the
proceedi ng fundanentally unfair. See Donnelly v. DeChri stoforo,
416 U. S. 637, 643 (1974) (rel evant question is whet her prosecutor’s
comments “so infected the trial with unfairness as to nake the
resulting conviction a denial of due process”). The State
mai ntai ns: Payne’s relevant holding is that the Ei ghth Amendnent
does not bar per se victiminpact testinony or prosecutorial
argunent based on it, a holding that supports the State’'s, rather
than MIller’s, position, Payne, 501 U S. at 824; and Payne hol ds
that a prosecutor may argue victiminpact to counteract mtigating
evi dence presented by a defendant, as was done by MIller, id
at825. The State asserts Mller, for COA purposes, has not
sufficiently denonstrated as unreasonabl e, under AEDPA, the state
court’s decision that the prosecutor’s argunents did not deny
MIler his due process right to a fair trial.

Victi minpact evidence that is “so unduly prejudicial that it

renders the trial fundanentally wunfair” deprives a capital
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def endant of due process. Payne, 501 U S. at 825. As discussed
infra, reasonable jurists would not debate that counsel’s
performance was not prejudicial. Accordingly, for COA purposes, we
need not address whether that perfornmance was deficient.

On direct appeal, concerning due process vel non, the Texas

Court of Crimnal Appeals exam ned the State’s punishnent phase

closing argunent; and, “while [it found] that sone of [the
coments] m ght be considered highly inproper ... they were not so
prejudicial as to ... deprive[] [Mller] of a fair and inpartia

trial”. Mller, 741 SSW2d at 393. For MIller’s state habeas | AC

claim based on counsel’s failure to object to those comments, the
state habeas court’s finding, which the Court of Crimnal Appeals
adopted, was that MIler failed to denonstrate counsel’s failureto
obj ect was either deficient performance or prejudicial.
a.
The first of the two chall enged segnents foll ows:

And think to yourself as you |l ook at this and
think of this case; what does Marsha Mzingo
tell her kids? “Mmy, why isn’t Daddy here?
Mommy, s Daddy ever going to cone back?
Mommy, why did that bad man have to kil
Daddy? Momy, ny birthday is comng up, wll
Daddy be there? Mmy, where does sonebody go
after he’s been killed? Mommy, help ne
under st and; Momy, tell nme the truth, Mmy,
are there very many people in the world like
Donald MIller? Mmy, will anyone el se ever
have to die because of Donnie M|l er?”

The district court stated: the prosecutor specul ated about

how one of the victinse’ wves would explain the killing to their
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child, despite having elicited no testinony about the i npact of the
killings on the famlies. USDC Opn. at 36. Al t hough it
characterized the coments as “inmmture and constitut[ing]
pandering to the victins’ famlies”, the district court held they
did not violate Strickland s “but for” standard. | d. (Agai n,
Strickland requires, inter alia, showing “there is a reasonable
probability that, but for counsel’s unprofessional errors, the
result of the proceedi ng woul d have been different”. Strickl and,
466 U. S. at 694. (enphasis added).)

Al t hough the district court stated there was no evi dence about
the inpact of Mdzingo' s death on his famly, there was testinony
from which the inpact could reasonably be inferred by the jury.
Segura testified that, while Mdzingo was in Segura s car en route

to bei ng nmurdered, Mozi ngo asked Wods, MIler, and Segura to | ook

at the picture of his famly in his wallet. Li kew se, McCal
testified: Segura told him Mdyzingo asked the nmen not to kill him
“because he had a wife and a kid at hone”. And Mozingo's wife

testified they had two children.

In this regard, there was sufficient evidence about Mdzingo’'s
famly for the jury to consider the victim inpact argunent.
Reasonable jurists would not debate the ruling that, had these
coment s not been nade, there i s no reasonabl e probability that the

death penalty verdict would have been different.
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b.
Part of the other challenged coments foll ow
Is it going to be your vote for saving the

life of a nurderer or saving the innocent life
of a person such as Kenneth Wi tt and M chael

Mozingo? ... | would like for you, before
anybody votes no to this case, nmake sure you
understand what it would be like for sone

victimin the future that mght be with this
Defendant in the future, under the sane or
simlar circunstances, put yourself in their
position and decide whether you feel
conscientiously you could say no to the
gquestions know ng you would be risking sone
ot her person’'s life ....

In denying habeas relief on the challenged comments, the
district court noted the context of the above-quoted comments, but
did not address themspecifically. USDC Opn. at 35. As discussed
above, the district court held the closing argunent was not
prejudicial for Strickland purposes. 1d. at 36. Again, based on
this record, reasonable jurists could not debate that, had these
coment s not been nmade, there i s no reasonabl e probability that the
death penalty verdict would have been different.

The sanme conclusion is conpell ed when the conbi ned effect of
the contested comments i s considered. Reasonable jurists would not
debate that there was no Strickland prejudice.

L1l
For the foregoing reasons, a COA is DENIED for each of the

three COA requests. A subsequent opinion will address the State’s
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appeal from the conditional habeas relief granted MIler for his
Brady-claim as it concerns sentencing.

COA DENI ED
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