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E. GRADY JOLLY, G rcuit Judge:

Thi s appeal presents the question of whether the petitioner is
mentally conpetent to be put to death under the rationale of Ford

v. Wainwight, 477 U.S. 399 (1986). Kelsey Patterson was convi cted

in the Texas courts of capital nurder and sentenced to death. 1In
an unpublished opinion in My 2003, this court affirnmed the
district court’s denial of federal habeas relief. W granted a
certificate of appealability for Patterson’s clai mthat he was t hen
i nconpetent to be executed, but dismssed that claim wthout

prejudice in order to allowthe state court to consider Patterson’s



claimof inconpetency to be executed, in the Iight of the evidence

presented at the federal evidentiary hearings in 1999, as well as

any evidence of his condition subsequent to that tinme, after an
execution date had been schedul ed.
I

On Decenber 23, 2003, the convicting court ordered the

i ssuance of a death warrant, setting Patterson’s execution date for

May 18, 2004. On January 28, 2004, Patterson’s counsel filed a

nmotion in the convicting court to determ ne Patterson’ s conpetency

to be executed under Article 46.05 of the Texas Code of Crim nal

Procedure.! A supplenment to that notion was filed on March 16,

!Article 46.05 provides, in pertinent part:

(a) A person who is inconpetent to be
executed may not be execut ed.

(d) On receipt of a notion filed under
this article, the trial court shall determ ne
whet her the def endant has rai sed a substanti al
doubt of the defendant’s conpetency to be
executed on the basis of:

(1) the notion, any attached docunents,
and any responsi ve pl eadi ngs; and

(2) if applicable, the presunption of
conpet ency under Subsection (e).

(e) If a defendant is determ ned to have
previously filed a notion under this article,
and has previously been determned to be
conpetent to be executed, the previous
adj udi cati on creates a presunption of
conpetency and the defendant is not entitled
to a hearing on the subsequent notion filed
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2004. In support of the notion, Patterson’s counsel submtted his
medi cal and psychiatric records from the Texas Departnent of
Crimnal Justice, affidavits froma psychol ogist and a spiritua
counselor, and recent letters witten by Patterson.

Patterson’s nedical and psychiatric records indicate that,
since July 2001, Patterson has been evaluated every 90 days and
that he is not taking any psychotropic nedi cations. As his counse
acknow edged in the notion, Patterson’s prison records reflect that
he remai ns docil e when left al one. The spiritual advisor stated in
her affidavit that Patterson told her that he had received a stay
in 1998 and that in 1999, the Texas Court of Crim nal Appeal s had
acquitted himon an “innocence” claim He also told her that his
only friend is the State of Texas. The psychol ogist stated in his

affidavit that, based on his reviewof Patterson’ s recent witings,

under this article, unless the defendant nakes
a prima facie showi ng of a substantial change
in circunstances sufficient to raise a
significant question as to the defendant’s
conpetency to be executed at the tinme of
filing the subsequent notion under this
article.

(h) A defendant 1is inconpetent to be
executed i f the defendant does not under st and:

(1) that he or she is to be executed and
that the execution is inm nent; and

(2) the reason he or she is being
execut ed.

At the hearing on Patterson’s notion, the convicting court
expressly stated that it was not applying the presunption of
conpetency in subsection (e).



Patterson continues to have bizarre delusions; that there is no
credible evidence that he is malingering his delusions or their
effects on his functioning; that it is likely that his chronic
delusions inpair his rational understanding of his conviction and
pendi ng execution; and that his statenents rai se serious concerns
whet her he has a factual understanding of his pending execution.
Patterson’s handwitten letters to various courts and the Texas
Board of Pardons and Parole contain references to his “rights in
ammesty” and a “permanent” stay of execution “based on i nnocence.”
However, they al so contain references to the execution date “told
tonme by Major MIler” and requests to “stop and renove and prevent
the execution.” For exanple, in a letter to the Texas Court of
Crim nal Appeals in February 2004, Patterson states that he needs
to “conduct ny legal work needed to stop the execution nurder
assaults injury execution date nurder nmachines grave graveyard
mur der ”

The convicting court conducted a hearing on the notion on
March 26, 2004. The court noted that it had reviewed t he docunents
submtted by Patterson in support of his notion, and that it was
taking judicial notice of the records of prior proceedings in
Patterson’s case, including the fact that hearings were conducted
in Decenber 1997 and January 1998, and that the court had made a
factual finding that Patterson’s nental illness did not prevent him

fromrealizing that he was going to be executed and the reason for



hi s execution. At the March 2004 hearing, the court questioned
Pat t er son

THE COURT: M. Patterson, do you
understand that |’ve set your execution date
for May the 18th of 20047

MR,  PATTERSON: No, | don't for the
reason of this: |I have been told | have been
stayed from execution based on innocence by
the Texas Court of Crimnal Appeals and
stayed, stayed, stayed, always stayed from
executi on.

THE COURT: Ckay.

MR.  PATTERSON: By a nunber of state
district courts, even acquitted, exonerated,
not guilty of the charge of capital nurder.

THE COURT: Did you receive a copy of the
warrant that | signed?

MR. PATTERSON: No.
THE COURT: Ckay. Do you know or
understand that you're convicted of Kkilling
Dorothy Harris [and] Louis QCates?
MR. PATTERSON: Do | know?
THE COURT: Do you know that you’ ve been
convi cted; not whether or not you agree with
it, but do you know that you’ ve been convi cted
of that offense?
MR. PATTERSON: |’'ve heard it stated.
Later in the hearing, Patterson was provided a copy of the warrant
setting his execution date. The following colloquy then took

pl ace:

THE COURT: Do you have a copy of the
war r ant ?

MR. PATTERSON:  Thi s?
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THE COURT: Yes, sir. Do you understand
that |’ve set your execution date for My
18t h, 20047

MR. PATTERSON: | get what you’re saying.
And | said ny rights of amesty.

THE COURT: My rights to ammesty. l's
t hat what you sai d?

MR. PATTERSON: Yeah.

THE COURT: .... M. Patterson, do you
understand that there’s no nore stays?

MR PATTERSON. No, | do not.?

On March 31, 2004, the convicting court entered an order
denying Patterson’s notion and his request for appointnent of two
mental health experts to exam ne him The court concluded that
Patterson had failed to raise a substantial doubt as to his
conpetency to be executed. Because Article 46.05 does not provide
for an appeal from such a decision, Patterson has exhausted his

state renedies. See Ex parte Caldwell, 58 S.W3d 127, 130 (Tex.

Cr. App. 2000).

2Patterson asserts that the state court judge did not purport
to consider her colloquies with Patterson in determ ning that he
had not made a substantial show ng of inconpetency. He therefore
contends that this court should not consider those colloquies as
part of the evidence presented in the state court proceedi ng. The
fact that the court did not explicitly rely on those statenents
does not nean that they were not in evidence before the court.
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Patterson filed a petition for federal habeas relief and a
motion for stay of execution, raising only the claimthat he is
i nconpetent to be executed. The State does not contend that
Patterson’s petition should be treated as successive under 28
U S C 8§ 2244(b). In a nmenorandum opinion filed on May 11, 2004,
the district court deni ed habeas relief, concluding that the state
court’s decision that Patterson had failed to nake a substanti al
showi ng of inconpetency to be executed was not based on an
unreasonable determnation of the facts in the light of the
evidence presented in the state court proceedings. The district
court observed that Patterson has consistently expressed the
del usions that he killed the victins only because devi ces i npl ant ed
in his body by conspirators made him do it, and that he has
recei ved a permanent stay of execution based upon his innocence.
However, the district court also noted that, in his recent
writings, Patterson has nmade nunerous requests that his execution
be halted. The district court referred specifically to tw of
Patterson’s pro se petitions, one filed in March 2001, and one
filed in March 2004, copies of which are attached to the district
court’s nmenorandum opi ni on. In each of these form petitions,
Patterson filled in the blanks that he was requesting relief from
the sentence of death, and stated that he received that sentence
for having been convicted of capital nurder. In his March 2004
petition, Patterson asked the court to “stop and renove and prevent
t he execution nmurder death warrants execution date execution hel
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that is being did to ne can | get free fromdeath row....”% The
district court concluded that this evidence shows that Patterson
understands both the fact of his execution and the reason for it
and consequently denied relief. The district court then granted
Patterson’s application for a certificate of appealability.
111
A habeas petitioner may not obtain relief with respect to any
claimthat was adjudicated on the nerits in state court proceedi ngs
unl ess the state court’s adjudication of the claim
(1) resulted in a decision that was
contrary to, or involved an unreasonable
application of, clearly established Federal
| aw, as determ ned by the Suprene Court of the
United States; or
(2) resulted in a decision that was based
on an unreasonabl e determ nation of the facts
in light of the evidence presented in the
State court proceedi ng.

28 U.S.C. 8§ 2254(d). *“Section 2254(d) (1) provides the standard of

review for questions of [aw and m xed questions of |aw and fact.”

Caldwell v. Johnson, 226 F.3d 367, 372 (5th Cr. 2000). A state
court’s decision is “contrary to ... clearly established Federa
| aw, as determ ned by the Suprene Court of the United States ... if
the state court arrives at a concl usion opposite to that reached by

th[e] Court on a question of law or if the state court decides a

SPatterson asserts that the March 2004 pro se petition was
filed three days after the state court hearing on his notion and
thus was not a part of the record that was before the state
convicting court when it rendered its decision.
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case differently than th[e] Court has on a set of materially

i ndi stingui shable facts.” WlIllianms v. Taylor, 529 U S. 362, 412-13

(2000). A decision “invol ve[s] an unreasonable application of []
clearly established Federal | aw, as determ ned by the Suprene Court
of the United States ... if the state court identifies the correct
governing legal principle from th[e] Court’s decisions but
unreasonably applies that principle to the facts of the prisoner’s
case.” 1d. at 413. Section 2254(d)(2) pertains to questions of

fact. Moore v. Johnson, 225 F.3d 495, 501 (5th Gr. 2000). A

state court’s findings of fact are presuned to be correct unless
the petitioner rebuts the presunption by “clear and convincing
evidence.” 28 U S.C. 8 2254(e)(1).

As the district court noted, a state court’s determ nation
that a prisoner is conpetent to be executed is a factual finding
entitled to the presunption of correctness under Section

2254(e)(1). See Barnard v. Collins, 13 F.3d 871, 874 (5th Cr.

1994). In adjudicating Patterson’s notion to determ ne conpetency
under Article 46.05, however, the state court did not find that
Patterson was conpetent to be executed. Instead, it ruled only
that Patterson was not entitled to the appointnent of psychiatric
experts to examne him and was not entitled to an evidentiary
heari ng, because he had not raised a substantial doubt as to his
conpetency to be executed. The district court treated the state
court’s decision as a factual determ nation, and applied Section

2254(d)(2), citing Delk v. Cockrell, No. 02-40326 (5th Cir. Feb
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28, 2002) (treating state court’s determnation that Delk was
conpetent to be executed, as well as its determ nation that Delk
had failed to nmake a substantial showi ng of inconpetency under
Article 46.05, as factual findings entitled to deference under 8

2254(e) (1)), and Caldwell v. Johnson, 226 F.3d 367, 372 n.6 (5th

Cr. 2000) (“To the extent Caldwell challenges the state tria
judge’s holding that he had not nmade a substantial show ng of
i nconpetence, the challenge is without nerit -- even if we were not
to accord that finding the deference it is due.”).

Patterson argues, however, that Section 2254(d)(1) provides
the appropriate standard of review. This is so because the state
court’s determ nation that he failed to nake a substantial show ng
that he is inconpetent to be executed is a m xed question of |aw
and fact. Thus he argues that the state court’s decision is both
contrary to, and an unreasonable application of, Ford V.
VWi nwight, 477 U.S. 399 (1986). Alternatively, he contends that,
if the state court’s decision is a factual determ nation governed
by 8§ 2254(d)(2) and § 2254(e), he has rebutted the presunption of
correctness, and that the state court’s decision is based on an
unr easonabl e determ nation of the facts.

The state court’s decision is not an unreasonabl e
determ nation of the facts in the Iight of the evidence presented
to it. That evidence indicates that, although Patterson is
mentally ill and expresses the delusional belief that he has been

granted ammesty and a permanent stay of execution, his witings
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al so repeatedly request that various courts stop or stay his
pendi ng executi on. The prison nedical and disciplinary records
contain nothing to indicate that Patterson’s condition has
deteriorated since the state court’s previous determ nation that he
was conpetent to be executed. It is true that Dr. Rogers expresses
doubt about Patterson’s rational and factual understanding that he
is to be executed; however, he does not address Patterson's
requests that his execution be halted; nor does he explain the
i nconsi stency between those requests seeking relief fromexecution
and his opinion that Patterson may | ack understanding that he is
going to be executed and the reason why.
|V

Even if we assune that Patterson is correct, and that we are
not bound by Del k and Caldwell to accord the state court’s decision
the deference owed to factual determ nations under sections
2254(d) (2) and 2254(e), Patterson neverthel ess has not shown that
the state court’s decision is contrary to, or an unreasonable
application of Ford.

As this court observed in Ik, Article 46.05 essentially

codifies Ford. Delk, No. 02-40326, at p. 4. Justice Marshall’s

opinion for a plurality of the Court states that “[i]t may be that
sone hi gh threshold show ng on behalf of the prisoner will be found
a necessary neans to control the nunber of nonneritorious or
repetitive clains of insanity.” [d. at 417. In his concurring
opi nion, Justice Powell observed that, “in order to have been
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convi cted and sentenced, petitioner nust have been judged conpet ent
to stand trial, or his conpetency nust have been sufficiently clear
as not to raise a serious question for the trial court.” 1d. at
425-26 (Powell, J., concurring). Accordi ngly, Justice Powell
concluded that “[t]he State therefore may properly presune that
petitioner remains sane at the tinme sentence is to be carried out,
and may require a substantial threshold showi ng of insanity nerely
to trigger the hearing process.” Id. at 426 (Powell, J.,
concurring).

The threshol d show ng of inconpetency to be executed required
in Article 46.05 is a “substantial doubt.” Patterson does not
chal | enge the adequacy of the procedures established by Article
46.05. Instead, he contends that the state court’s decision that
he had failed to raise a substantial doubt as to his conpetency to
be executed is objectively unreasonable. He argues that the
evidence he presented in support of his notion is “materially
i ndi stingui shable” fromthe facts in Ford, and that, because the
Suprene Court determ ned that Ford had raised a vi abl e cl ai munder
the Eighth Anendnent, the state court’s decision that Patterson
failed to raise a substantial doubt as to his conpetency 1is
contrary to Ford. Patterson also contends that the state court’s
decision is an unreasonable application of Ford' s threshold
standard to the particular facts of this case, or alternatively, an
unreasonabl e resolution of the facts in the light of the evidence
presented to the state court. Finally, he contends that, when this
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Court granted a certificate of appealability for this claim it
determ ned that he had nade a “substantial showi ng” that he is not
conpetent to be executed. Patterson argues that the district court
shoul d have held an evidentiary hearing and that it erred by not
considering the totality of the evidence.

Contrary to Patterson’s assertion, the facts of his case are
di stingui shable fromthose in Ford. Ford was convicted of nurder
and sentenced to death in 1974. Al t hough no question of his
conpetence was raised at the tine of his offense or at trial, he
becane delusional beginning in 1982. A psychiatrist who
interviewed Ford in 1983 “concl uded that Ford had no understandi ng
of why he was being executed, nmade no connection between the
hom ci de of which he had been convicted and the death penalty, and
i ndeed sincerely believed that he woul d not be executed because he
owned the prisons and could control the Governor through mnd
waves.” 477 U.S. at 403. The evidence presented by Patterson is
not so precisely a fit.

Unli ke Ford, whose conpetence was called into question eight
years after his conviction, Patterson’s conpetence has been at
i ssue throughout the proceedings, and has been the subject of
evidentiary hearings in state and federal court. At the state
habeas evi denti ary hearing i n Decenber 1997, Patterson acknow edged
that he had been convicted of killing Louis Oates and Dorothy
Harris and that the State intended to execute him by |Iethal
injection for that offense. Although Patterson states repeatedly
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in his recent letters that he has been given a permanent stay of
execution, amesty, and a pardon for innocence, those sane |etters
al so contain repeated requests to stop his pendi ng execution. The
state convicting court’s decision that Patterson failed to raise a
“substantial doubt” as to his conpetency to be executed is
therefore not contrary to Ford.

Furthernore, the state court did not unreasonably apply Ford’s
threshold standard to the facts of Patterson’s case. The court
consi dered t he docunentary evi dence proffered by Patterson, as well
as the records of the prior proceedings involving Patterson, and
conducted a hearing on the notion. Although Patterson stresses the
evi dence of his delusional belief that he has been pardoned and has
recei ved a permanent stay of execution, Ford does not require the
state convicting court to ignore other evidence indicating that,
despite his delusional beliefs, Pattersonis aware that he i s goi ng
to be executed for the capital nmurders of Louis Oates and Dorot hy
Harris in determ ning whether Patterson has nade the threshold
show ng of a “substantial doubt” as to his conpetency to be
execut ed.

Finally, the fact that this court granted a certificate of
appeal ability for Patterson’s clai mdoes not nmake the state court’s
deci si on unreasonable. The standards governing the issuance of a
certificate of appealability are governed by federal |law, and are
not binding on Texas courts applying the “substantial doubt”
standard in Article 46.05. As Patterson’s counsel conceded at the
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state court hearing, this court did not purport to construe the
meani ng of Article 46.05.

Because the state court did not unreasonably determ ne that
Patterson had failed to raise a “substantial doubt” as to his
conpetence to be executed, the district court did not abuse its
discretion by failing to conduct another evidentiary hearing on
Patterson’s claim

\Y
For the foregoi ng reasons, the judgnent of the district court

is AFFI RMED. Patterson’s notion for a stay of execution is DEN ED.
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