United States Court of Appeals
Fifth Circuit

FILED

REVI SED JANUARY 26, 2006
December 21, 2005

IN THE UNI TED STATES COURT OF APPEALS

FOR THE FIFTH CIRCU T Charles I(?:.l Ftlilbruge [
er

No. 05-10346

PAMVELA RI CHARDSON
Plaintiff - Appellant
vVer sus
MONI TRONI CS | NTERNATI ONAL, | NC.
Def endant - Appell ee

Appeal fromthe United States District Court
for the Northern District of Texas

Bef ore REAVLEY, DAVIS and WENER, C rcuit Judges.
WENER, Circuit Judge:

Plaintiff-Appellant Panel a R chardson sued Def endant - Appel | ee
Monitronics International, Inc. (“Munitronics”), alleging that she
was firedinretaliation for exercising her rights under the Fam |y
and Medi cal Leave Act (“FMLA’).! The parties consented to a trial
before a magistrate judge, who eventually granted Mnitronics’s
nmotion for summary judgnent and di sm ssed Richardson’s action. W

affirm

129 U.S.C. 8§ 2601 et seq.



FACTS AND PROCEEDI NGS
A Backgr ound

From July of 2000 until October of 2002, Richardson worked in
the custonmer service departnent of Mnitronics, a nonitoring
conpany for residential and comercial alarmsystens. This is the
second FMLA suit that Richardson has filed against Monitronics.

1. The First Suit

In January 2001, Richardson’s physician diagnosed her as
suffering fromcarpal tunnel syndrone. She applied for FMLA | eave,
but Monitronics denied her request because she had not yet worked
for Monitronics for one year, which is necessary for an enpl oyee to
be entitled to FMLA | eave. Consequently, Richardson took a two-
mont h paid | eave under Monitronics’s occupational injury program
In addition to her two-nonth | eave under that program Richardson
accunul ated 12 absences and 22 tardies during the first four nonths
of 2002. As a result of her attendance record, Mnitronics
suspended Ri chardson and issued her a warning for her attendance
pr obl ens.

In April 2002, Richardson successfully applied for and was
granted FMLA | eave. During her absence, Mnitronics inplenented a
new software program Wien Richardson returned from |eave,
Monitronics restored her to the sane job title, rate of pay, and
position that she had when she took | eave. Monitronics, however,

prohi bited Ri chardson from working overtime on weekends until she



was trained on the new software program Once Ri chardson conpl et ed
the training, Monitronics permtted her to work overtine.

I n Septenber 2002, Richardson sued Monitronics for violating
her rights under the FMLA. Specifically, R chardson all eged that
(1) Monitronics unlawful ly denied her FMLA | eave from January to
March 2002 and unlawfully disciplined her for absences incurred
during that period, and (2) Monitronics restricted her ability to
work overtime in retaliation for taking FMLA | eave. The district
court found no violation of Richardson’s FM.,A rights, and we
af firnmed.

2. Chr onol ogi cal Background Underlying the Present Suit

a. April 2003: Oral Warning

Ri chardson conti nued to have attendance problens in addition
to those at issue in her first |awsuit. In April 2003 al one,
Ri chardson incurred four absences and five tardies. As a result,
her supervisor, Denekia Geen, issued R chardson an oral warning.

b. The New Monitronics Tinme and Attendance Policy

In May 2003, Monitronics instituted a new enpl oyee-attendance
policy enbodying a rolling 180-day period to evaluate enployee
at t endance. Under this policy, one absence or two tardies
constitutes an “occurrence.” The policy specifies that arriving
| ate, | eaving early, exceedi ng a schedul ed break, and viol ating the
dress code count as “tardies.” If, in any 180-day period, an

enpl oyee incurs an “occurrence,” Mnitronics issues an oral



warning; two “occurrences” result in a witten warning;, three
“occurrences” warrant a final warning; and four “occurrences” are
cause for termnation. The policy expressly states that enpl oyees
may not | eave work early wi thout a supervisor’s approval, and that
enpl oyees nust request supervisory approval to be absent fromwork
at |l east 48 hours in advance. FMLA | eave is not considered an
occurrence for the purposes of the attendance policy.
C. May 2003: Witten Warning
Early in May 2003, Richardson incurred four “tardi es” — My
2 (leaving early), May 7 (leaving early), My 7 (exceeding her
schedul ed break), and May 8 (away fromher desk for an unacceptabl e
period of tine). This earned her two “occurrences” under the
policy. Geen issued a witten warning to Ri chardson.
d. Ri chardson’ s Request for FM.LA Leave
On May 28, 2003, Richardson conpleted paperwork requesting
intermttent FMLA | eave because of her carpal tunnel syndrone. She
did not, however, specify the dates on which she woul d need | eave.
Moni tronics’s Human Resour ces manager, Regi na Sconyers,
nevert hel ess approved Ri chardson’s request.
e. Summer 2003: Final Warning
Fromthe end of May 2003 to August 2003, Richardson was tardy
five tines: May 28, June 2, June 5, June 23, and August 20. She
contested the May 28, June 2, and June 23 tardies as pre-approved

by her “lead,” Dora Duran. Richardson provided docunentati on —



Duran’s calendar for June — that her June 23 tardy was pre-
appr oved. As the cal endar shows that “Pam left per FF.ML. A"
Moni tronics renoved that tardy fromher record. The calendar did
not include the sane notation for the other disputed date in June,
however, and Ri chardson presented nothing el se to substanti ate her
claim that Duran had approved the other disputed tardies.
Accordingly, Monitronics did not renove those tardies from
Ri chardson’s attendance record. |In the end, Richardson’s record
reflected that she was tardy four tines. Richardson thus accrued
two nore “occurrences” over the summer, bringing her total nunber
of “occurrences” under the policy to four. Geen issued R chardson
a final warning, which stated that a repeat violation would result
in imediate term nation
f. Cct ober 2003: Term nation

On Cctober 21, 2003, Richardson incurred her final infraction.
That day, Monitronics sponsored a self-defense workshop. The
details on the informational flyer recommended | oose-fitting
clothing for the workshop, so R chardson wore a polo shirt to the
sessi on. She returned to her shift after the workshop w thout
changi ng her cl ot hes. As polo shirts are expressly prohibited
under the Mnitronics dress code, Richardson was sent hone. By
this time, Richardson had accrued four and a half “occurrences.”
Moni troni cs suspended Richardson for three days to determ ne the

appropriate course of action with regard to her continued



enpl oynent with the conpany. Wen Richardson’s suspensi on ended,
Monitronics fired her.

3. The Present Lawsuit

After her termnation, Ri chardson sued Mnitronics alleging
that she was fired in retaliation for her first FMA |awsuit.
Monitronics filed a notion for summary judgnment to have the suit
di sm ssed, assum ng for the sake of argunent that Ri chardson had

established a prima facie case of retaliation under the FMLA, and

the court, enploying the traditional MDonnell-Douglas burden-

shifting framework, granted Monitronics’s noti on on the ground t hat
Ri chardson failed to present sufficient evidence to rebut
Monitronics’s assertion that it fired her for attendance policy
violations. On appeal, Richardson contends that the district court

shoul d have applied the “nodified” MDonnell-Douglas framewrk —

ot herwi se known as the “m xed-notive” framework —to her case.
She argues that, even though retaliation was not the sole reason
for her termnation, it was a notivating factor init. R chardson
further contends that, under the m xed-notive franmework,
Monitronics is not entitled to summary judgnment. W have appel |l ate
jurisdiction under 28 U.S.C. § 1291.

[1. ANALYSIS
A. St andard of Revi ew

W review the district court’s grant of summary judgnent in



favor of Monitronics de novo.?2 W will affirmthe district court
if there is no genuine issue of material fact, and Monitronics is
entitled to sunmary judgnment as a matter of law.® W consider the
evidence in a light nost favorable to Richardson, the non-nobvant,
but she nust point to evidence show ng that there is a genui ne fact
i ssue for trial.*
B. The FMLA

The FM.A prohibits enployers from “interfer[ing] wth,
restrainf[ing], or deny[ing] the exercise or the attenpt to
exercise, any right provided under” the act.® Concomtantly, the
FMLA prohi bits enpl oyers from®“di scharg[ing] or in any ot her manner
discrimnat[ing[ against an individual for opposing any practice

made unlawful” by the act.® To make a prinma facie case of

retaliatory di scharge, the enpl oyee nust show that (1) she engaged
in a protected activity, (2) the enployer discharged her, and (3)
there is a causal link between the protected activity and the

di scharge.’

2Salge v. Edna Indep. Sch. Dist., 411 F.3d 178, 184 (5th
Cr. 2005).

°ld.

‘ld.

529 U.S.C. § 2615 (a)(1).
51d. § 2615(a)(2).

"Hunt v. Rapides Healthcare Sys., Inc., 277 F.3d 757, 768
(5th GCr. 2001).




When there is no direct evidence of discrimnatory intent, we

have typically relied on the famliar MDonnell-Douglas burden

shifting framework to determ ne whet her an enpl oyer di scharged an
enployee in retaliation for participating in FMA-protected
activities.® Specifically, once the enpl oyee establishes a prim
facie case of retaliation, the burden shifts to the enployer to
articulate a legitimate, nondiscrimnatory reason for the adverse
enpl oynent action.® |f the enployer succeeds in doing so, the
burden shifts back to the enployee to show by a preponderance of
the evidence that the enployer’s articulated reason is a pretext
for discrimnation.? Her e, the district court granted
Monitronics’s notion for summary judgnent under the traditiona

McDonnel | - Dougl as franmework, concluding that Richardson failed to

prove, by a preponderance of the evidence, that Monitronics fired
her in retaliation for exercising her FMLA rights.

The traditional MDonnell -Douglas framework does not always

apply in FMLA retaliatory discharge cases, however. The m xed-
nmotive framework applies to cases in which the enpl oyee concedes
that discrimnation was not the sole reason for her discharge, but
argues that discrimnation was a notivating factor in her

termnation. This rule is based on a recent Suprene Court case,

| d.

8
°l d.
10



Desert Pal ace, Inc. v. Costa, ! and our recent opinion in Rachid v.

Jack in the Box, Inc.,* both of which endorse the m xed-notive

framework for actions arising under other anti-discrimnation
statutes. Wthin the m xed-notive framework, (1) the enpl oyee nust

make a prinma facie case of discrimnation; (2) the enployer nust

articulate a legitimte, non-discrimnatory reason for the adverse
enpl oynent action; and (3) the enployee nust offer sufficient
evidence to create a genuine issue of fact either that (a) the
enpl oyer’s proffered reason is a pretext for discrimnation, or —
and herein lies the nodifying distinction — (b) that the
enpl oyer’ s reason, although true, is but one of the reasons for its
conduct, another of which was discrimnation.®® |f the enployee
proves that discrimnation was a notivating factor in the
enpl oynent deci sion, the burden again shifts to the enployer, this
time to prove that it would have taken the sanme action despite the
discrimnatory aninus. The enployer’s final burden “is

effectively that of proving an affirmative defense.”?®

In Desert Palace, the Suprene Court addressed specific

evidentiary burdens under Title VII. Title VI| expressly prohibits

1539 U.S. 90 (2003).

12376 F.3d 305 (5th Cir. 2004).
13 d. at 312.

“ld.

Vachi nchick v. PB Power, Inc., 398 F.3d 345, 355 (5th Cir
2005) .




adverse enploynent actions that are notivated in part by
discrimnation on the basis of sex, race, color, religion, or
national origin. Thus, Title VII explicitly permts actions
proceedi ng under a m xed-notive franework.® At the tinme of Desert
Pal ace, the courts of appeals were split as to whether (1) a
plaintiff nust adduce direct evidence of discrimnation to have a
court or jury review clainms under a mxed-notive analytical
framework, or (2) a plaintiff who presents only circunstanti al
evidence of discrimnation is entitled to proceed under a m xed-
notive franmework. '

In ultimitely deciding that a Title VII plaintiff does not
face a heightened evidentiary burden in mxed-notive cases, the
Court started with the text of Title VII. Specifically, the Court
noted that Title VI1 (1) explicitly permts m xed-notive cases, (2)

prohi bits discrimnation “because of” sex, race, color, religion,

or national origin, and (3) “[o]n its face... does not nention

much less require, that a plaintiff nmake a heightened show ng
through direct evidence.”'® In addition, noted the Court, the
statute’s “silence with respect to the type of evidence required in
m xed- noti ve cases al so suggests that we should not depart fromthe

‘[c]lonventional rule of civil litigation [that] generally appl[ies]

1642 U S.C. § 2000e-2(n).

175639 U. S. at 92-94.

8] d. at 98 (enphasis in original).
10



in Title VII cases.’”' Accordingly, a plaintiff in a Title VII
action need only provide circunstantial evidence of discrimnation
to be entitled to proceed under the m xed-notive franmeworKk.

In Rachid, we extended Desert Palace and its ruling on the

m xed-notive framework to the ADEA. Specifically, we held that (1)
the m xed-notive anal ytical framework applies to ADEA cases, and
(2) the plaintiff in an age discrimnation action need not provide
direct evidence of discrimnatory intent to proceed under the
m xed-noti ve anal ytical framework.?® Rachid enphasizes that, |ike
Title VII, the plain | anguage of the ADEA prohibits discrimnation
“because of” age.?! Morreover, “the ADEA neither countenances nor
prohibits the m xed-notives analysis.”? W recognized in Rachid
that, unlike Title VII, the text of ADEA does not specifically
provi de for m xed-notive cases, but found such explicit statutory
text unnecessary to the applicability of the m xed-notive franmework
in light of the foregoing reasoning.?

Rachid is the law of this circuit, and, even though it

¥91d. at 99.

20376 F.3d at 310-12.

211 d. at 310-11.

221 d. at 311 n.8.

21d. (explicitly rejecting Fourth Circuit dicta in Hll v.
Lockheed Martin Logistics Mgnt., Inc., 354 F.3d 277, 284-85 n.2
(4th Gr. 2004), indicating that it would find that there is no

m xed-notive option when the statutory | anguage does not
explicitly permt it).

11



addresses a different anti-discrimnation statute, consistency
requi res that we endorse the m xed-notive framework i n appropriate
FMLA retaliation cases.? First, the text of the FM.A prohibits
di scrimnation because of the exercise of FMLA rights. Al though
the text of the statute does not contain the words “because of”
when describing the discrimnation that it proscribes, the text
undeni ably has that neaning. W have recognized this in fashioning

the third elenment of an FMLA plaintiff’s prima facie case, i.e.

that there nust be a causal |ink between the protected activity and
t he adverse enploynent action. |In addition, the FMLA —1i ke the
ADEA —— neither countenances nor prohibits the m xed-notive
anal ysis. Thus, the m xed-notive franework i s not at odds with the
statutory text.

Furthernore, even though the text of the FM.A does not
explicitly authorize the use of the m xed-notive framework, the
regul ati ons promul gated under it clearly anticipate m xed-notive
cases. The reqgul ations state that an enpl oyer nay not discrimnate
agai nst an enpl oyee who has taken FMLA | eave, specifying by exanpl e
t hat “enpl oyers cannot use the taking of FMLA | eave as a negative
factor in enploynent actions.”? The regulations confirmthat the

FMLA protects enpl oyees fromhaving their exercise of FMLA rights

24See Gby v. Baton Rouge Marriot, 329 F.Supp.2d 772, 786
(MD. La. 2004) (relying on Rachid to apply a m xed-notive
analysis to an FMLA claim.

%29 C. F.R § 825.220(c) (enphasis added).
12



considered as a factor in the decision-nmaking process.
Accordingly, there is a textual basis, albeit regulatory, for
applying a m xed-notive anal ysi s.

Based on the foregoing, we are convinced that the district
court erredin evaluating Richardson’s FMLAretaliation cl ai munder

the traditional McDonnel | - Dougl as franmewor k. Ri chardson is

entitled to have her clai mrevi ewed under a m xed-notive anal yti cal
framewor k. Today’s hol ding accords with the opinion of the only
ot her federal appellate court that has specifically addressed the
applicability of the m xed-notive franework to the FM.A. 2¢

C. Application to Richardson’s Case

1. Ri chardson’ s Prinmm Faci e Case and Monitronics’s
Legiti mate, Nondi scrim natory Reason

In its brief, Monitronics appears to contest Richardson’s

ability to establish a prinma facie case. As we noted, however,

Monitronics’s notion for sunmary judgnment assunes for the sake of

argunent that Richardson did establish a prima facie case of

discrimnation. Accordingly, Mnitronics has waived any argunent

on appeal that R chardson cannot establish a prina facie case of

di scrim nation. Montironics has, however, articulated a
legitimate, nondiscrimnatory reason for firing R chardson: She

acquired 4.5 occurrences under the attendance policy, which calls

26G bson v. City of Louisville, 336 F.3d 511, 513 (6th Gr.
2003) (acknow edging that an FMLA plaintiff does “not need to
prove that discrimnation was the sole reason for his
termnation”).

13



for termnation, and she had a lengthy history of attendance
pr obl ens.

2. Discrimnation as a Mtivating Factor in Richardson’s
Di schar ge

Ri chardson has presented sufficient evidence to create an
i ssue of fact as to whether the exercise of her FMLA rights was a
nmotivating factor in her discharge. Specifically, Richardson
testified that, about a nonth before she was fired, she overheard
her manager, Reginald Bl akely, tell Geen that “W' || just fire her
ass. W'll worry about it later.” Richardson confronted Bl akel ey
about the statenent, and he responded that he was “tired of all of
this stuff” going on with her. Moni troni cs does not deny the
statenents. Although the statenents could relate to Ri chardson’s
attendance policy violations, they could also relate to her FM.A
| eaves or to her ongoing suit against Mnitronics, or both.
Simlarly, R chardson testified that the head of Hunman Resources
i nformed her that Monitronics woul d no | onger accommodat e her, that
it had “accommpdated her enough.” Moni tronics disputes the
statenent, but, taken in the light nost favorable to Ri chardson
the statenent could be probative of a hostile environnent. The
hostile remarks and the tenporal proximty of Blakely's remarks to
Ri chardson’s term nation, taken as a whole, raise an i ssue of fact

as to whether retaliation was a notivating factor in R chardson’s

14



term nation. %

Ri chardson insists that there is other evidence that creates
an i ssue of fact as to whether retaliatory ani nus was a notivating
factor in her termnation. Her proffered evidence falls short of
the mark. For exanple, Richardson protests that she was
disciplined for three tardi es that had been approved by her “lead,”
Dur an. Therefore, conplains Richardson, Mnitronics should not
have di sci plined her for those tardi es under the attendance policy.
Ri chardson offers nothing else, however, such as testinony from
Duran, to support her assertion. Not ably, the only docunentary
evi dence before us, Duran’s cal endar, indicates that she did not
approve at |east one of the contested tardies.

Ri chardson al so asserts that Mnitronics manufactured the
dress code violation that lead to her termnation. She admts,
however, that she was in violation of the dress code. There is
not hi ng before us to suggest that the Monitronics dress code did
not remain in full effect while enployees were at the office
Accordi ngly, Richardson’s contention that her dress code violation
was a suspect reason for termnating her fails to indicate
retaliatory aninus.

Ri chardson further contends that Monitronics departed fromits

own progressive discipline attendance policy when it term nated her

2ICf. Machinchick v. PB Power, Inc., 398 F.3d 345, 355 (5th
Cir. 2005) (considering plaintiff’s evidence as a whole to
determ ne whet her discrimnation was a notivating factor in
adver se enpl oynent deci sion).

15



when it failed to give her an oral warning after the policy went
into effect in May 2003. Richardson’s argunent is nerely semanti c.
She received an oral warning in April 2003 for incurring four
absences and five tardies —nore than 6 occurrences — in that
mont h al one. Shortly after her oral warning, Richardson received
(1) a witten warning in May 2003, (2) a final warning in August
2003, and (3) termnation in October 2003. An enployer’s failure
to follow its own policies nmay be probative of discrimnatory
intent, but it would be too far a stretch to infer discrimnatory
intent on these facts. Ri chardson can twi st the facts to argue
that the progressive discipline she received departed from the
attendance policy, yet this “departure” is not probative of
retaliatory aninus.

Finally, R chardson insists that Monitronics made several
changes to her schedule w thout giving her proper notice in an
effort to induce her to conmmt attendance policy violations.
Significantly, however, R chardson’s deposition testinony reveals
that Monitronics changed her schedule only once w thout proper
notice, and that nmanagenent recogni zed its error and apol ogized to
her . Ri chardson did not testify that the inproperly-noticed
schedul e change i nduced her to violate the attendance policy.

3. Moni troni cs Wul d Have Fired Ri chardson Absent any Retaliatory
Ani nmus

Ri chardson submtted sufficient evidence to create a fact

i ssue whether retaliatory aninus was a notivating factor in

16



Monitronics’s decision to fire her. Mnitronics was thus required
to provide sufficient evidence to establish as a matter of | awt hat
it would have fired her despite any retaliatory notive; and
Monitronics net this burden. Mst significantly, the attendance
policy wundeniably specifies that four occurrences result in
termnation. Richardson acquired nore than enough occurrences to
justify her termnation under the policy. Moreover, Monitronics
denonstrated that it has always naintained a conpany policy that
attendance is a key consideration in determning whether an
enployee is entitled to continued enpl oynent; and Ri chardson has a
long history of attendance problens. The foregoing evidence
overcones Richardson’s evidence of retaliatory notive which
consists entirely of anbi guous or concl usional statenents. W are
convinced that the only reasonabl e conclusion a jury could make is
that Monitronics would have fired Ri chardson with or wthout
retaliatory animus. Monitronics thus carried its burden of proving
that it would have fired Ri chardson irrespective of any retaliatory
noti ve.
I11. CONCLUSI ON

Even under the m xed-notive framework that we today hold to be
applicable in FMLAretaliation clains, Mitronics has carried its
burden of proving that it would have fired Ri chardson despite any
retaliatory notive. Mnitronicsis therefore entitled to a summary

j udgnent di sm ssing R chardson’s action. W affirmthe judgnent of

17



the district court, albeit for the foregoing, different reasons.

AFF| RMED.
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