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KING Circuit Judge:

Def endant s- appel | ants O ayton H Fuchs, Eugene CGonzal es, and
Wal drick Lenons were charged in a six-count indictnment for their
i nvol venent in two Internet-based pharmaci es that dispensed
control |l ed substances to thousands of custoners w thout valid
prescriptions. The jury convicted themon all counts, and they
tinmely appealed. For the reasons that follow, we AFFIRM

|. FACTUAL AND PROCEDURAL BACKGROUND

A.  Factual Background

This case centers around two I nternet-based pharmacies that

def endant - appel | ant C ayton H Fuchs established and operat ed.



In 1999, Fuchs, then a |icensed pharmacist, sought to capitalize
on the Internet boomby setting up an online pharmacy. Fuchs’s
idea was to find a physician, or several physicians, who would

i ssue prescriptions or refills for patients who requested

medi cation online. Fuchs would then dispense the nedication,
based on the physician’s prescriptions, to patients throughout
the United States.

After several neetings with Dr. Stephen Thonpson, then a
I i censed physician who had had ideas simlar to Fuchs's, Fuchs
opened Friendly Pharmacy (“Friendly”) inside the Garl and, Texas
of fice building where Dr. Thonpson nmaintained his nedical clinic.
Dustin Hunphries, a licensed pharnaci st who was a cl ose friend of
Fuchs, also partnered with Fuchs to open Friendly. Hunphries
initially designed and maintained Friendly's web site.

Friendly began receiving orders through its web site in
April 1999, but business was slower than Fuchs desired,
presumably because Friendly initially offered non-controlled
medi cations only. That sanme nonth, Fuchs approached Dr. Thonpson
and told himthat the pharnmacy was receiving requests for
control |l ed substances. Dr. Thonpson initially resisted the idea
of dispensing controll ed substances via the Internet because he
was concerned it mght be illegal. But after a few nore nonths
of slow sales and after Fuchs told hi mabout another web-based
phar macy that was continuing to dispense controlled substances
even after a governnent investigation, Dr. Thonpson rel ented.
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Once Friendly began offering controll ed substances, sales
skyr ocket ed.

Fuchs hired several enployees to work at Friendly. Anong
t hem was def endant - appel | ant Eugene Gonzal es, Fuchs’ s step-
fat her, who supervised several of the pharmacy’s enpl oyees.
Fuchs’s then wi fe, Angela Fuchs, also worked at the pharnacy.

Dr. Thonpson testified at trial that Angela Fuchs and Gonzal es
were part of the pharmacy’s “inner circle.” Friendly also
enpl oyed def endant - appel | ant Wal dri ck Lenpbns as a pharnaci st.

Friendly' s operation was relatively sinple. Custoners
| ocated throughout the United States went to the pharmacy’s web
site, conpleted an online profile, and requested nedi cati on.
After a custoner conpleted an order, Friendly generated a
conpl eted prescription formand forwarded it to Dr. Thonpson for
his approval. Dr. Thonpson reviewed the patient’s profile and
approved and signed the prescription wthout conmmunicating with
the patient either face to face or over the tel ephone. Friendly
paid Dr. Thonpson $40 for each prescription he approved. Either
Fuchs or Lenons, assisted by Friendly s pharnaci st technicians,
then filled the prescription, and a Friendly enpl oyee shipped it
to the custoner.

Fuchs instituted few checks to ensure controlled substances
were not being abused. A Friendly enpl oyee called each custoner
to verify the order before forwarding the conpleted prescription
formto Dr. Thonpson. And if a Friendly enpl oyee suspected that
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a custoner was abusing controll ed substances or using a fake nane
to obtain them she would ask the customer to fax in sonme form of
identification or she would add the nane to a |ist of suspect
custoners for whomthe pharmacy refused to fill further
prescriptions. Notw thstanding these m nimal checks in the
process, the pharmacy filled nearly all of the orders that were
pl aced.

In May 2000, Fuchs decided to expand business by increasing
t he nunber of hydrocodone tablets per prescription from40 to
100. Dr. Thonpson initially resisted the increase, but he
eventual | y acqui esced, and Fuchs increased Dr. Thonpson’s paynent
to $100 per prescription. By August 2000, Friendly processed 150
to 200 requests for nedication daily; hydrocodone, a Schedule II
control | ed substance, was the primary drug bei ng di spensed.

Cy Wich, a Field Conpliance Oficer with the Texas State
Board of Pharmacy (“TSBP’), perfornmed a routine inspection of
Friendly in August 2000. The information Wich gl eaned during
the inspection alarmed him He was troubled by the high vol une
of prescriptions, especially controlled substances, that Friendly
was di spensing. He was also concerned that nearly all of
Friendly' s prescriptions were signed by the sanme doctor, who was
| ocated in Texas, despite the fact that the patients were
di spersed throughout the United States. After consulting with
TSBP' s general counsel, Wich inforned Fuchs that the
prescriptions generated through Friendly’'s web site were invalid.
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According to the testinony of a fornmer Friendly enpl oyee,
Fuchs informed the enployees a few days after Wich’'s inspection
that Friendly was going to shut down “because it was ill egal
or . . . we were doing sonething wong.” Supp. R 675. Friendly
apparently stopped accepting new orders shortly thereafter, but
it remai ned open | ong enough to continue processing the 1,000 or
nmore orders it had already received.

I n Cct ober 2000, Fuchs opened Main Street Pharmacy (“Main
Street”) in Norman, Cklahoma. Main Street was also an Internet-
based pharnmacy; its operation was substantially the sane as
Friendly’s. Miin Street was nomnally owned by Gonzal es,
al though he had very little interaction with the pharmacy and its
enpl oyees recogni zed Fuchs as the true owner. Trial testinony
conflicted as to why Main Street was put into Gonzal es’s nane.
According to Craig Jones, an enployee at both Friendly and Main
Street, Fuchs told himit was because he did not want a paper
trail linking Friendly with Main Street. According to other
testinony, the reason was that Fuchs was going through a divorce
and sought to protect his assets. Regardless of Fuchs’s
nmotivation, he purchased Gonzal es a new truck in exchange for
putting Main Street in Gonzal es’s nane.

Fuchs offered his Friendly enpl oyees positions at Main
Street if they would nove to Ckl ahoma. Lenons declined Fuchs’s
offer. By this point, Dr. Thonpson had al so severed his
relationship with Fuchs. Fuchs established relationships wth
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t hree physicians who approved Main Street’s orders. The primary
physician was Dr. Ricky Joe Nelson.! Dr. Nelson approved nost of
Main Street’s prescriptions, but he refused to approve
prescriptions for custoners in Cklahoma and one or two other
states because he had nedical licenses in those states. Min
Street paid Dr. Nel son between $40 and $70 for each prescription
he approved. Drs. Kenneth Speak and Robert Ogl e al so approved
prescriptions at Main Street.

Fuchs hired Myron Thonpson as a pharnacist at Main Street.
After a couple of weeks, Myron Thonpson becane hi ghly suspici ous
of the legality of Main Street’s operation and shared his
concerns with Fuchs. Fuchs told himthat he would try to find a
repl acenent pharnmacist. Mron Thonpson continued working at Min
Street for approximately two nore weeks until Fuchs hired Jerry
Shadid as his repl acenent.

By the tine Main Street was shut down, the pharnmacy was
processi ng between 300 and 500 prescriptions per day,
approxi mately 70% of which were for hydrocodone. And nearly
every hydrocodone order shipped out was a 30-day supply of 100
tablets with two refills. Both Friendly and Main Street charged

far nore than the average price for each prescription. Neither

! Based on his involvenment with Main Street, Dr. Nel son was
convicted of conspiracy to distribute controlled prescription
drugs outside the usual course of professional practice and
conspiracy to commt noney |laundering. See United States V.

Nel son, 383 F.3d 1227 (10th G r. 2004).
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phar macy accepted paynent through insurance; the pharmacies’
standard paynent terns were C O D.
B. Procedural History

On Novenber 20, 2002, the grand jury indicted the
def endant s-appel l ants for their involvenent in the web-based
phar maci es. Supersedi ng indictnents were handed down on July 23,
2003, and Septenber 24, 2003. The second supersedi ng i ndictnent
(“indictment”), on which the defendants-appellants were tried,
contained six counts. Count one charged Fuchs and Lenons with
conspiracy to distribute a controlled substance in violation of
21 U S C 8 846. Count two charged Fuchs with engaging in a
continuing crimnal enterprise (“CCE’) in violation of 21 U S. C
8§ 848. Counts three, four, and five charged Fuchs with
di spensing of a controlled substance not in the usual course of
prof essional practice in violation of 21 U S. C. 8§ 841(a)(1). And
count six charged Fuchs and Gonzales with conspiracy to conmt
noney laundering in violation of 18 U S.C. 8§ 1956(h).?2

The defendants-appellants were tried before a jury. At the
cl ose of the governnent’s case-in-chief, the defendants-
appel l ants noved for a judgnent of acquittal, which the court
deni ed. The defendants-appellants renewed their notions at the

close of all the evidence. The jury convicted themon al

2 Drs. Speak and Oyl e were al so charged in count one, and
Dr. Ogle was also charged in count six. Neither Dr. Speak nor
Dr. Ogle is a party in this appeal.
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counts. After trial, the defendants-appellants filed
suppl enental notions for judgnent of acquittal and notions for a
new trial. The district court denied the defendants-appellants’
nmotions in a January 25, 2005, order. On the governnent’s
noti on, however, the court dism ssed Fuchs’s indictnent and
conviction on count one.® The district court sentenced the
def endant s-appel l ants, and they tinely appeal ed their
convi ctions.
1. UNLAWFUL DI SPENSI NG OF A CONTROLLED SUBSTANCE

Fuchs first challenges his convictions on counts three,
four, and five, which charged himw th dispensing a controlled
substance not in the usual course of professional practice in
violation of 21 U S. C. § 841(a)(1).*
A.  Background

Section 841(a)(1) nmakes it “unlawful for any person
know ngly or intentionally . . . to manufacture, distribute, or
dispense . . . a controlled substance.” Although nedi cal

prof essionals who are registered wiwth the Attorney CGeneral are

3 This was done presunmably because conspiracy to distribute
a controlled substance is a | esser included offense of CCE. See
Rut|l edge v. United States, 517 U S. 292, 307 (1996).

4 Fuchs also indirectly chall enges his other
convi cti ons—for CCE and conspiracy to conmt noney
| aunderi ng—en the basis that they are dependent on his
8§ 841(a)(1l) conviction. That is, he suggests that if his
conviction for dispensing of a controlled substance falls, then
so nust his remai ning convictions.
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generally permtted to di spense controlled substances, they “can
be prosecuted under § 841 when their activities fall outside the

usual course of professional practice.” United States v. Mbore,

423 U. S. 122, 124 (1975).

The sole basis for Fuchs’s challenge is that the governnent
was required to prove not only that he dispensed controlled
subst ances outside the usual course of professional practice but
also that he did so without a legitimte nedical purpose.®> He
chal | enges the legal sufficiency of the indictnent as well as the
jury instructions on this ground. It is true that neither the
indictnment nor the jury instructions referred to “legitimte
medi cal purpose.” The indictnent alleged that Fuchs viol ated
8§ 841(a) (1) by know ngly dispensing controlled substances “not in
t he usual course of professional practice.”® Likew se, the
district court instructed the jury that to convict Fuchs it
needed to find that he dispensed a controlled substance “know ng

that the controll ed substance was prescribed by the prescribing

> On the sanme basis, Gonzal es chall enges his conviction on

count six of conspiracy to commt noney |aundering. |In essence,
Gonzal es asserts that he did not agree to engage in financial
transactions involving the proceeds of unlawful activity because
the activity—di spensing controll ed substances—was not unl awful ,
as it was not alleged to have been done without a legitimte

medi cal purpose. W reject Gonzales’s argunent for the sane
reason that we reject Fuchs’s.

6 Count three charges that Fuchs unlawfully di spensed
| orazepam a Schedule IV controlled substance. Counts four and
five each charge that Fuchs unlawful |y di spensed hydrocodone, a
Schedule Il controll ed substance.
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physician not in the usual course of nedical practice.” R 366.
B. Standard of Review
We generally review a challenge to the sufficiency of the

i ndi ct nent de novo. United States v. Partida, 385 F.3d 546, 554

(5th Gr. 2004) (citing United States v. Fitzgerald, 89 F.3d 218,

221 (5th Gr. 1996)). But where the defendant fails to present
the chall enge before the district court, we review for plain

error. |d. (citing United States v. Hickman, 331 F.3d 439, 443

(5th Gr. 2003)). In this case, Fuchs did nove to dism ss counts
three, four, and five prior to trial, but he advanced different
grounds to support his notion than those he presents to this
court. After trial, Fuchs did not challenge the sufficiency of
the indictnent in a Rule 34 notion for arrest of judgnent. W
therefore review his challenge for plain error. “Error is plain
only when it is clear or obvious and affects the defendant’s

substantial rights . ld. (citing H ckman, 331 F.3d at
443) .
We review jury instructions for abuse of discretion if the

alleged error is preserved below. United States v. Freeman, 434

F.3d 369, 377 (5th Gr. 2005) (citing United States v. Daniels,

281 F.3d 168, 183 (5th GCr. 2002)). But jury instructions that

were not objected to are reviewed for plain error. United States

V. Rubio, 321 F.3d 517, 523 (5th Gr. 2003). Al though Fuchs did

object to the portion of the jury instructions referring to
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“usual course of professional practice,” he did not object on the
ground that the governnent nust also prove he di spensed wthout a
| egitimate nmedi cal purpose. W therefore review Fuchs’s
challenge to the jury instruction for plain error as well. Cf.

United States v. Arnold, 416 F.3d 349, 355 n.3 (5th Gr. 2005)

(reviewi ng challenge to jury instruction for plain error because
obj ecti on was not specific enough to bring the alleged error to

the district court’s attention (citing United States v. Krout, 66

F.3d 1420, 1434 (5th Gr. 1995); United States v. Heath, 970 F.2d

1397, 1407 (5th Gir. 1992))).
C. Analysis

Fuchs alleges that there is plain error in both the
indictnment and the jury instruction because they permtted himto
be charged and convicted w thout proof that he dispensed
control | ed substances without a legitimte nedical reason. Fuchs

relies on United States v. Qutler, wherein we held that “lack of

a legitimte nedical reason is an essential elenent of [a
8§ 841(a)(1)] offense, and therefore nust be alleged in the

indictnent.” United States v. Qutler, 659 F.2d 1306, 1309

(Former 5th Cr. Oct. 1981). But Fuchs m sapprehends Qutler’s

holding. Prior to Qutler, this court in United States v. Rosen

addressed the elenents of the offense of dispensing a controlled
subst ance when the defendant is a registered physician. United

States v. Rosen, 582 F.2d 1032, 1033 (5th Gr. 1978). Rosen
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listed as a single elenent of the offense that the di spensing be
done “other than for a legitimte nedical purpose and in the
usual course of his professional practice.” 1d. |In Qutler, the
narrow i ssue was whether this single elenent nmust be charged in
the indictnent. Qutler, 659 F.2d at 1308-09. Qutler did not
address whether, to satisfy the elenent, the governnent nust
prove that the di spensing was done both without a legitimte
medi cal purpose and outside the usual course of professional
practice. Indeed, Qutler appears to use the phrases “w thout a
| egitimate nedi cal reason” and “beyond the course of professional
practice” interchangeably.” Qutler, therefore, does not support
Fuchs’ s proposition.

We discern no plain error in either the indictnment or the
jury instruction. “A ‘plain’ error is one [that] is clear under

current law.” United States v. Palner, 456 F.3d 484, 491 (5th

Cir. 2006) (citing Russell v. Plano Bank & Trust, 130 F.3d 715,

722 (5th Cr. 1997)). Under current |law, a nedical professiona

“can be prosecuted under 8§ 841 when [his] activities fall outside

"E.g., Qutler, 659 F.2d at 1308 (“This claimis based on
the om ssion of any | anguage alleging that Dr. Qutler prescribed
drugs without a legitinmate nedical reason or beyond the course of
prof essional practice.”); id. at 1309 (“[A] physician may be
charged with a crimnal violation of § 841(a) . . . whenever he
or she prescribes a controlled substance without a legitinmate
medi cal reason. . . . [T]he qualifying condition of the offense,
i. e., the elenent of behavi or beyond professional
practice . . . .”7); id. (“Wthout behavi or beyond professi onal
practice, there is no crine. W believe, therefore, that the
lack of a legitimate nedical reason is . . . essential to the
offense . . . .").
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the usual course of professional practice.” More, 423 U S at
124. There is no clearly established lawin the Fifth Grcuit
that the indictnment and jury instructions nust include a
reference to “legiti mte nedical purpose.” W therefore concl ude
that the indictnment and jury instruction were devoid of plain
error.
[11. OIFHER JURY | NSTRUCTI ONS

A.  Standard of Review

“A properly objected-to instruction is reviewed for abuse of
discretion.” Freeman, 434 F.3d at 377 (citing Daniels, 281 F.3d
at 183). “We consider whether the instruction, taken as a whol e,
‘is a correct statenent of the |aw and whether it clearly

instructs jurors as to the principles of |law applicable to the

factual issues confronting them’” 1d. (quoting Daniels, 281
F.3d at 183). *“The trial court’s charge nust not only be
‘legally accurate, but also factually supportable’; ‘the court

may not instruct the jury on a charge that is not supported by

the evidence.”” United States v. Mendoza- Medi na, 346 F.3d 121,

132 (5th Cr. 2003) (quoting United States v. lLara-Vel asquez, 919

F.2d 946, 950 (5th Gr. 1990)). “In deciding whether the

evi dence reasonably supports the jury charge, the court ‘reviews
the evidence and all reasonable inferences that may be drawn
therefromin the |ight nost favorable to the governnent.’”

United States v. Newell, 315 F.3d 510, 528 (5th Cr. 2002)
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(quoting Daniels, 281 F.3d at 183).

Jury instructions that were not objected to are reviewed for
plain error. Rubio, 321 F.3d at 523. “Under the plain error
standard, we may reverse only if ‘(1) there was error (2) that
was clear and obvious and (3) that affected [the defendant’ s]

substantial rights.”” United States v. Garcia Abrego, 141 F. 3d

142, 165 (5th G r. 1998) (quoting United States v. Dupre, 117

F.3d 810, 817 (5th Cir. 1997)).
B. Deliberate-Ignorance Instruction

Fuchs and Gonzal es contend that the district court erred by
instructing the jury that it could find that a defendant’s
del i berate ignorance satisfied the knowl edge requirenent. They
chal | enge the deliberate-ignorance instruction on the ground that
the jury could have convicted them on the basis of negligence
rat her than know edge. Fuchs and Gonzal es preserved this
argunent by objecting to the instruction before the district
court; we therefore review for abuse of discretion.

Al t hough the deliberate-ignorance instruction may present
the risk of conviction on the basis of negligence rather than
know edge, we have consistently held that the instruction is
appropriate when the defendant clains he |lacks the requisite
guilty knowl edge and the proper factual basis exists for the
instruction. Newell, 315 F. 3d at 528 (quoting Gay, 105 F.3d at

967). “The proper factual basis is present if the record
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supports inferences that ‘(1) the defendant was subjectively
aware of a high probability of the existence of illegal conduct;
and (2) the defendant purposely contrived to avoid | earning of

the illegal conduct.’” Freeman, 434 F.3d at 378 (quoting United

States v. Scott, 159 F.3d 916, 922 (5th Gir. 1998)).

In the present case, the district court did not abuse its
di scretion by including the deliberate-ignorance instruction.
First, both Fuchs and Gonzal es argued to the jury that they did
not have the requisite guilty know edge, i.e., that they did not
know that the manner in which they dispensed controlled
subst ances was outside the usual course of professional practice.
And second, the proper factual basis existed for the instruction.
Dr. Thonpson testified that at sone point Gonzal es becane part of
the “inner circle of discussion,” and that Gonzal es was present
during conversations in which Dr. Thonpson shared his concerns
about the legality of the pharmacy. Additionally, Weich
testified that, after he inspected Friendly, he infornmed Fuchs
that the prescriptions generated through the Internet were
invalid. After the inspection, Fuchs inforned Friendly’s
enpl oyees that he was shutting down the pharmacy because its
practices were unlawful or inproper. This evidence is sufficient
to support an inference that Fuchs and Gonzal es were subjectively
aware of a high probability that Friendly s procedure for
di spensing control |l ed substances was outside the usual course of
prof essional practice. And despite this awareness, there is no
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evi dence that either Fuchs or Gonzal es did additional research
prior to opening Main Street or took any steps to avoid unl awf ul
practices by operating Main Street substantially differently from
Friendly.® This evidence is sufficient to support an inference
t hat Fuchs and Gonzal es purposely contrived to avoid | earning of
the illegal conduct. W therefore conclude that the district
court did not abuse its discretion in instructing the jury as to
del i berate ignorance.
C. Continuing Crimnal Enterprise

Fuchs next contends that the district court inproperly
instructed the jury with regard to the CCE count.

1. “lnnocent Dupes” Instruction

As an elenent of CCE, the governnment nust prove that Fuchs
organi zed, supervised, or managed five or nore persons who acted

in concert with him See 21 U S.C 8§ 848(c)(2)(A); United States

v. Bass, 310 F.3d 321, 325-26 (5th Gir. 2002) (citing 21 U.S.C

8 Fuchs’s and Gonzales’'s reliance on United States v.
Hlliard, 31 F.3d 1509 (10th G r. 1994) is msplaced. The Tenth
Circuit panel in Hlliard held that a deliberate-ignorance jury
instruction was inproper because there was no evi dence the
def endant contrived to avoid knowi ng his actions were unl awf ul .
After the defendant in Hlliard received a letter froma
gover nnment agency stating that his actions violated certain civil
regul ati ons, the defendant forwarded the letter to his counsel,
who conducted research and i ssued an opi nion contradicting the

agency’s position. |d. at 1512-13. Relying on his counsel’s
opi nion, he continued the activity that was |later determned to
violate the civil regulations. |d. at 1513. Hlliard is

di stingui shabl e because here there is no evidence that either
Fuchs or Gonzal es conducted additional research after | earning of
TSBP's position that Friendly's prescriptions were invalid.
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8 848(c); Garcia Abrego, 141 F.3d at 164). The “in concert with”

requi renent inplies that the five individuals nust have agreed to

participate in the crimnal enterprise. See Rutledge v. United

States, 517 U. S. 292, 299 n. 10 (1996) (citing Jeffers v. United

States, 432 U. S. 137, 148-49 (1977)). Thus, an innocent
participant acting without crimnal intent cannot be counted as

one of the five individuals in the CCE. United States v. Ward,

37 F.3d 243, 248 (6th Cr. 1994) (citing United States v. Smth,

24 F.3d 1230, 1234 (10th Cir. 1994)).

Fuchs posits that the district court erred by not including
an instruction specifically stating that “innocent dupes” cannot
be counted toward the five supervisees. Fuchs did not request
such an instruction at trial; we therefore review for plain
error. Rubio, 321 F.3d at 523.

We cannot say that the district court plainly erred by not
i ncluding a specific instruction concerning “innocent dupes.”
The district court instructed the jury that to convict Fuchs of

CCE it nmust find that he “undertook such violations in concert

with five or nore other persons.” R 364 (enphasis added). This
instruction tracks the | anguage of both § 848 and the Fifth
Circuit Pattern Jury Charge. The “in concert with” | anguage that
is present in both the instruction and the statute indicates that
the jury could count as supervisees only those individuals who
agreed with Fuchs to engage in the crimnal conduct. See
Rut | edge, 517 U.S. at 299 n.10. W therefore find no plain
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error.
2. Organi zer/ Supervi sor/ Manager | nstruction
Fuchs additionally challenges the sufficiency of the
organi zer/ supervi sor/ manager jury instruction. He contends that
the court should have instructed the jury that the term
“organi zer, supervisor, or manager” requires that he exercised
sone form of managerial authority over the five individuals.
Wt hout such an instruction, he suggests, the jury nmay have
convicted himon the basis of individuals who could not have been
supervi sees as a matter of |law. Because Fuchs did not object on
this basis before the district court, we review for plain error.
Al t hough we acknow edge that a nunber of circuits have held
that 8 848 requires sone degree of managerial authority, see

Garcia Abrego, 141 F.3d at 166 n.11 (collecting cases), we have

not so held. In Garcia Abrego, we specifically declined to

consi der whet her any requirenent of managerial authority applies

inthe Fifth Crcuit. Garci a Abrego, 141 F. 3d at 166 n. 11

Since Garcia Abrego, we have nmade clear that a buyer/seller

relationship alone is insufficient. See Bass, 310 F.3d at 327.
We have also stated that “the terns ‘organi zed,’ °‘supervised,
and ‘managed’ are not words of art and should be interpreted
according to their everyday neanings.” 1d. (quoting United

States v. CGonzales, 866 F.2d 781, 784 (5th Cr. 1989)). But we

have not addressed any need for a show ng of manageri al

-18-



aut hority.?®

We have no occasion to decide the question in this case
ei ther because our review here is for plain error. “A ‘plain
error is one [that] is clear under current law.” Palner, 456
F.3d at 491 (citing Russell, 130 F.3d at 722). Because the |aw
inthe Fifth Crcuit is not clear that managerial authority is
required for an individual to be an organi zer or supervisor
within the nmeaning of the CCE statute, any error in not
instructing the jury as such is not plain error.

V. SUFFI Cl ENCY OF THE EVI DENCE

Fuchs, Gonzal es, and Lenons contend that the district court
erred in denying their respective Rule 29 notions for judgnent of
acquittal.
A.  Standard of Review

We review de novo the district court’s denial of a properly

preserved notion for judgnent of acquittal. United States v.

Anderson, 174 F.3d 515, 522 (5th Cr. 1999) (citing United States

® W recogni ze that the 2001 version of the Fifth Crcuit
Pattern Jury Charge includes an instruction as to nmanageri al
authority: “The term ‘organi zer, supervisor, or manager’ neans
that the defendant was nore than a fell ow worker and that the
def endant either organized or directed the activities of five or
nore ot her persons, exercising sone formof managerial authority
over them” Cow TTEE ON PATTERN JURY | NSTRUCTI ONS, Di STRICT JUDGES ASS' N
FIFTH QR PATTERN JURY | NSTRUCTIONS ( CRIM NAL CASES) 226-27 (2001)
(enphasis added). A note following the pattern instruction
states that the nmanagerial -authority requirenent is derived from
Garcia Abrego. But we reiterate that we explicitly did not
decide this question in Garcia Abrego, and we do not do so in
this case.
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v. Payne, 99 F.3d 1273, 1278 (5th Cr. 1996)). “In determ ning
whet her there was sufficient evidence to sustain [the]

convi ctions, we nust decide, viewi ng the evidence and the
inferences therefromin the |ight nost favorable to the verdict,
whet her a rational juror could have found [the defendant] guilty

beyond a reasonable doubt.” 1d. (citing United States v. Burton,

126 F. 3d 666, 669 (5th Gr. 1997); Payne, 99 F.3d at 1278). *“The
evi dence need not exclude every reasonabl e hypot hesis of

i nnocence or be wholly inconsistent with every concl usi on except
that of guilt, and the jury is free to choose anbng reasonabl e
constructions of the evidence.” 1d. (quoting Burton, 126 F.3d at
669-70). “Moreover, our standard of review does not change if

t he evidence that sustains the conviction is circunstanti al

rather than direct.” [Id. (citing Burton, 126 F.3d at 670; United

States v. Cardenas, 9 F.3d 1139, 1156 (5th Cr. 1993); United

States v. Bell, 678 F.2d 547 at 549 n.3 (Forner 5th Cr. 1982)).

B. Continuing Crimnal Enterprise

Count two charged Fuchs with CCE in violation of 21 U S. C
8§ 848. For a conviction under the CCE statute, the governnent
must prove that (1) the defendant organized, supervised, or
managed five or nore persons (2) in a continuing series of drug
violations (3) fromwhich the defendant obtai ned substanti al
i ncone. Bass, 310 F.3d at 325-26 (citing 21 U. S.C. 8§ 848(c);

Garcia Abrego, 141 F.3d at 164).
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Fuchs contends that the governnent failed to present
sufficient evidence to prove the el enent of organi zing,
supervi sing, or managing five or nore persons. He maintains that
for an individual to count as one of the five supervisees, he
must have exercised control over the individual and the
i ndi vi dual nust have had crimnal intent. Fuchs concedes here,
as he did before the district court, that there was sufficient
evidence with regard to three individuals: Angela Fuchs, Lenons,
and CGonzal es; therefore, we will affirmFuchs’s CCE conviction if
there was sufficient evidence as to at |east two additional
i ndividuals. Fuchs disputes the district court’s concl usion that
there was sufficient evidence with respect to four additional
i ndividuals: Dr. Thonpson, Dr. Nelson, Shadid, and Myron
Thonpson. As to Drs. Thonpson and Nel son, Fuchs posits that they
cannot be regarded as supervi sees because he did not exercise
control over them And as to Shadid and Myron Thonpson, Fuchs
opi nes that they did not have the requisite crimnal intent.

We first consider whether a rational jury could have found
beyond a reasonabl e doubt that Myron Thonpson and Shadi d had the
requisite crimnal intent to be supervisees within the neaning of
8§ 848. As we noted supra at 8 I11(C (1), 8 848 s “in concert
wth” requirenment inplies that the five individuals nmust have
agreed to participate in the crimnal enterprise, and an i nnocent
participant therefore cannot be counted as one of the five
i ndi viduals in the CCE
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Myron Thonpson testified that he and Fuchs opened Main
Street in klahoma. Prior to opening the pharnmacy, Mron
Thonpson had sonme concerns about its legality, and, despite
Fuchs's assurances that it would be run in a [ awful manner, he
continued to have reservations about whether all of his concerns
coul d be resolved. After the pharnmacy opened in October 2000,
Myron Thonpson’s concerns nmultiplied. He testified that within
the first two weeks he was concerned that the pharnacy was
i ssuing far nore prescriptions (over 200 per day) than he felt
Dr. Nel son could have realistically been evaluating. He also
testified about other red flags: an unusually | arge percentage of
total prescriptions (around 70%9 was for hydrocodone, Miin Street
charged nmuch higher prices than other pharmacies did, alnost
every hydrocodone prescription was for 100 tablets, and the
average age of the custoners was nuch younger than nost other
phar maci es that di spensed a | arge percentage of pain nedications.
He qui ckly concl uded that the pharmacy was di spensing controlled
subst ances based on prescriptions witten without a
doctor/patient relationship. He testified that at the end of two
weeks he told Fuchs that he was not confortable with the
situation, and Fuchs told himthat he would try to find a
repl acenent pharnmacist. Mron Thonpson conti nued working at Min
Street until Shadid replaced hi mon Novenber 22, 2000. Based on
Myron Thonpson’s testinony, we conclude that a rational jury
coul d have found beyond a reasonabl e doubt that he acted in
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concert with Fuchs during his final weeks at Main Street, after
he concl uded the prescriptions were not based on a proper
doctor/patient relationship.

We al so conclude that a rational jury could have found that
Shadi d acted in concert with Fuchs. Shadid was the main
pharmaci st at Main Street during nost of the tine it was open.
Shadid cane into the pharmacy during Myron Thonpson’s |ast two
days so that Myron Thonpson could give himan overview of the
operation and the dispensing room Mron Thonpson testified that
he told Shadid during this tinme “that he would want to watch
closely if he had any | egal concerns about anything at all[]
[and] that he should rely upon his own judgnment and get his own
answers and not necessarily take [Fuchs’s] word for all things.”
Supp. R 898. Jones, who worked at both Friendly and Min
Street, testified that the operation at Main Street while Shadid
was there was substantially the sane as it was at Friendly.
Jones testified that a single physician—br. Nel son, who was
| ocated i n Gkl ahoma—approved nost of the prescriptions for Main
Street, even though the pharnmacy averaged 300 to 350
prescriptions per day. Based on the testinony of Myron Thonpson
and Jones, the jury could have inferred that Shadid, a |icensed
phar maci st, becane aware of a high probability of risk that the
hydr ocodone prescriptions were invalid. There was therefore
sufficient evidence for the jury to find that Shadid acted in
concert with Fuchs and was a supervisee within the neani ng of
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§ 848.

Because we conclude that a rational jury could have found
beyond a reasonabl e doubt that Myron Thonpson and Shadid were
supervi sees acting in concert with Fuchs, we need not consider
whet her Fuchs organi zed, supervised, or managed any of the
doctors associated with either of the pharnacies.

C. Conspiracy to Commt Mney Laundering

1. Background

Count six charged that Fuchs and Gonzal es conspired with Dr.
(gl e and others to commit noney | aundering! in violation of 18
US C 8 1956(h). To establish conspiracy to conmt noney
| aundering, the governnent must prove (I) that there was an
agreenent between two or nore persons to commt noney | aundering
and (2) that the defendant joined the agreenent knowng its
purpose and with the intent to further the illegal purpose.

United States v. Meshack, 225 F.3d 556, 573-74 (5th Gr. 2000)

(citing United States v. Threadqill, 172 F. 3d 357, 366 (5th Cr

1999)). “Direct evidence of a conspiracy is unnecessary; each
el ement may be inferred fromcircunstantial evidence.” United

States v. Casilla, 20 F.3d 600, 603 (5th Cr. 1994) (citing

Cardenas, 9 F.3d at 1157). “An agreenent may be inferred froma

10 Al t hough count six's heading is “Mney Laundering
(Violation of 18 U.S.C. 8 1956 and 1957),” it is clear fromthe
text of the indictnent that the grand jury charged Fuchs and
Gonzales with conspiracy to commt noney |aundering in violation
of 18 U . S.C. § 1956(h).
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‘concert of action.’”” Id. (citing Cardenas, 9 F.3d at 1157;

United States v. Natel, 812 F.2d 937, 940 (5th G r. 1987)). The

gover nnent need not prove an overt act in furtherance of the

conspiracy. Witfield v. United States, 543 U S. 209, 219

(2005) .

The indictnent alleged two objects of the conspiracy: (1)
| aundering of nonetary instrunents in violation of 18 U S. C
8§ 1956(a)(1)(A) (i) and (2) engaging in a nonetary transaction in
property derived fromspecified unlawful activity in violation of
18 U.S.C. § 1957(a). Even if there was insufficient evidence as
to one of the objects of the conspiracy, we will nonethel ess
uphol d the conspiracy conviction if there was sufficient evidence

as to the other object. See United States v. Mann, 161 F.3d 840,

857 (5th Gr. 1998) (citing Giffin v. United States, 502 U. S.

46, 56-60 (1991)).

2. Analysis

Fuchs and Gonzal es first challenge the sufficiency of the
evidence with regard to the second all eged object of the
conspi racy—engagi ng in nonetary transactions in property derived
fromspecified unlawful activity in violation of 8§ 1957(a). They
argue that the governnent failed to prove an agreenent to violate
8§ 1957 either through direct evidence of an agreenent or through
ongoing 8 1957 violations giving rise to an inference of an

agreenent. (Gonzales additionally maintains that there was
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i nsufficient evidence that he knew the pharnmacy was operating
illegally.

The bul k of Fuchs’s and Gonzales’s first argunent relates to
the sufficiency of the evidence as to actual violations of
8§ 1957. We note initially that the governnent need not have
proven an actual violation of 8§ 1957; it is sufficient that the
governnent established that the defendant joined an agreenent to
commt noney | aundering know ng the agreenent’s illegal purpose
and intending to further that purpose. To the extent, however,
t hat the governnent used proof of ongoing 8 1957 violations to
create an inference of an agreenent to conmt noney | aundering,
we review the sufficiency of the evidence denonstrating that
Fuchs and CGonzal es violated § 1957.

The crime of engaging in nonetary transactions in property
derived fromspecified unlawful activity in violation of
8§ 1957(a) consists of three elenents: (1) property valued at nore
t han $10, 000 that was derived froma specified unlawmful activity,
(2) the defendant’s engagenent in a financial transaction with
the property, and (3) the defendant’s know edge that the property

was derived fromunlawful activity. United States v. Rodriguez,

278 F.3d 486, 490 (5th Cr. 2002) (citing United States v.

Wlson, 249 F.3d 366, 379 (5th Gr. 2001)). Were the financia
transaction involves an account comm ngling both “clean” and
“tainted” funds, “we have devel oped the rule that when the
aggregate anount withdrawn from|[the] account . . . exceeds the
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clean funds, individual wthdrawals may be said to be of tainted
nmoney, even if a particular withdrawal was | ess than the anount

of clean noney in the account.” United States v. Davis, 226 F.3d

346, 357 (5th Cr. 2000).

Rel ying on Davis, Fuchs and Gonzal es contend that the
governnent did not prove financial transactions involving tainted
funds, i.e., proceeds fromthe sale of controlled substances.
The governnent presented evidence that in aggregate the
phar maci es’ accounts conmi ngl ed approximately $3 million in
proceeds fromthe sale of non-controll ed substances (clean
funds) ! and approximately $5.7 million in proceeds fromthe sale
of controlled substances (tainted funds). The governnent al so
presented evidence of approximately $4 mllion in financi al
transactions invol ving the pharmaci es’ accounts, including $2.25
mllion in paynents to Fuchs, $218,000 in property and cash to
CGonzal es, and approximately $1.6 million in other transactions.
Because the total ampunt of the financial transactions ($4
mllion) exceeded the amount of clean funds ($3 mllion), the
governnent sufficiently denonstrated financial transactions
i nvol ving the proceeds of unlawful activity in violation of

§ 1957.

11 By referring to these proceeds as “clean funds,” we do
not nean to say that the pharmacies’ sale of non-controlled
prescriptions was appropriate or even lawful. W use this term
sinply to differentiate them from proceeds derived from specified
unlawful activity as that termis used in § 1957.
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Gonzal es additionally attenpts to negate the second el enent
of the conspiracy count: that he knew the agreenent’s purpose.

He all eges that there was insufficient evidence to show he knew
the pharnmacy’ s proceeds were derived fromunlawful activity. But
in our discussion of the deliberate-ignorance jury instruction
supra at 8 I'11(B), we concluded that there was sufficient

evi dence to support an inference that Gonzal es was aware of a
hi gh probability of the operation’s illegality yet deliberately
remai ned ignorant thereof. For this reason, we reject Gonzales’s
argunent that he | acked know edge.

Because there was sufficient circunstantial evidence from
which a rational jury could have inferred both an agreenent to
violate 8 1957 and the defendants-appellants’ know edge of the
agreenent, we need not address the sufficiency of the evidence as
to conspiracy to violate 8§ 1956(a)(1)(A)(i). See Mann, 161 F. 3d
at 857 (citing Giffin, 502 U.S. at 56-60). W therefore affirm
the district court’s denial of the notions of judgnent of
acquittal as to count six.

D. Conspiracy to Distribute a Controll ed Substance

Count one charged that Lenobns conspired with Fuchs, '? Dr.

Speak, Dr. Ogle, and others to di spense and possess with intent

to di spense hydrocodone, a Schedule |1l controlled substance, not

2 As we noted, Fuchs was al so charged in count one and was
convicted of conspiracy to distribute a controlled substance. On
the governnent’s post-trial notion, however, the district court
di sm ssed count one as to Fuchs.
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in the usual course of professional practice, in violation of 21
U S.C § 846.% Lenons challenges the sufficiency of the
evidence with regard to his involvenent in the conspiracy.

To prove the offense of conspiracy to distribute a
control | ed substance, the governnent nust establish (1) the
exi stence of an agreenent between two or nore persons to violate
narcotics laws, (2) the defendant’s know edge of the conspiracy,
and (3) the defendant’s voluntary participation in the

conspiracy. Arnold, 416 F.3d at 358-59 (citing United States v.

Thomas, 348 F.3d 78, 82 (5th Cr. 2003)). “Direct evidence is
not required; each elenent may be inferred fromcircunstanti al

evidence.” Cardenas, 9 F.3d at 1157 (citing United States v.

Espi noza- Seanez, 862 F.2d 526, 537 (5th Gr. 1988)). The

def endant’ s know edge of and participation in the conspiracy may
be “inferred froma ‘collection of circunstances.’” 1d. (quoting

Espi noza- Seanez, 862 F.2d at 537; United States v. Vergara, 687

F.2d 57, 61 (5th Gr. 1982); United States v. Marx, 635 F.2d 436,

439 (5th Gr. Jan. 1981)). “Mere presence or association al one,
however, [is] not sufficient to prove participation in a

conspiracy.” United States v. Turner, 319 F.3d 716, 721 (5th

Cir. 2003) (citing United States v. Bernea, 30 F.3d 1539, 1551

1321 U S.C. 8§ 846 provides: “Any person who attenpts or
conspires to commt any offense defined in this subchapter shal
be subject to the sanme penalties as those prescribed for the
of fense, the comm ssion of which was the object of the attenpt or
conspiracy.”
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(5th Gr. 1994)). *“Likew se, ‘the governnment nmay not prove up a
conspiracy nerely by presenting evidence placing the defendant in
a climte of activity that reeks of sonething foul.’” United

States v. Mendoza, 226 F.3d 340, 343 (5th G r. 2000) (quoting

United States v. Maltos, 985 F.2d 743, 746 (5th Cr. 1992)

(internal quotation marks omtted)). “Nevertheless, a court may
consi der a defendant’s presence or association with a conspiracy
as evidence of participation along with other circunstanti al
evidence.” 1d. (citing Cardenas, 9 F.3d at 1157).

Lenons chal |l enges the sufficiency of the evidence with
regard to his know ng participation in the conspiracy; that is,
he contends there was insufficient evidence with regard to the
second and third elements. He maintains that he was not a nenber
of the pharmacy’s “inner circle,” that he did not share in the
pharmacy’s profits but rather was paid a salary, and that he was
t hus nothing nore than a conscientious, yet unwitting, pharnacist
working in a “climate of activity that reeks of sonething foul.”

Lenons, a licensed pharmaci st, worked at Friendly from Apri
2000 to Septenber 2000. Testinony fromvarious W tnesses
established that during this period the pharnmacy di spensed over
1,000 prescriptions nonthly for controll ed substances; a very
| arge percentage of the pharmacy’ s total prescriptions was for
hydr ocodone and other control |l ed substances; the prescriptions
were initiated by orders sent to the pharnmacy via its web site;
the pharnmacy’ s custoners were | ocated throughout the United
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States; the pharmacy conpleted the prescription fornms and
forwarded themto physicians for approval and signature; Dr.
Thonpson was the approving physician for nearly all these
prescriptions; Dr. Thonpson was not paid by the custoners, but
rather was paid per each prescription filled by the pharmacy; the
dosage for nost prescriptions was standardi zed rather than
tailored for each patient; the pharnmacy’ s prices for drugs were
exceedi ngly higher than average; and the pharmacy did not accept
i nsurance. Dr. Thonpson testified that the circunstances at the
phar macy were such that it should have been obvious to anyone
working there that he did not have a valid physician/patient
relationship with the custoners for whom he was approvi ng
prescriptions for controlled substances. And Hunphreys testified
t hat Lenons expressed to hi msone concern about the pharnacy’s
legality. A rational jury could have found fromthis
circunstantial evidence that Lenons knew of an agreenent to
unlawful Iy distribute controlled substances.

Addi tionally, Lenons’s know ng participation in the
conspiracy is evidenced by his untruthful ness to the TSBP
i nspector. Wich testified that Lenons was the first person he
spoke with when he arrived at Friendly for the August 2000
i nspection. Wen Wich noticed the high vol une of unusual drugs
bei ng di spensed, he asked Lenons about the pharmacy’s custoner
base. Instead of acknow edging that the Internet was the source
of the vast majority of Friendly s custoners, Lenons responded
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that the pharmacy’s custoners cane fromthe nei ghborhood and a
rehab center in the sane shopping center. Wre Lenons nerely an
unwi tting pharmaci st working in a “climate of activity that reeks
of sonething foul,” as he purports to have been, he presumably
woul d have had no reason to lie to Wich about the custoner base.
The jury could have inferred fromthis that Lenons was aware of
the conspiracy and lied to Weich in order to conceal it.

Accordi ngly, we conclude that, with respect to Lenons, a
rational jury could have found beyond a reasonabl e doubt each of
the el enents of conspiracy to dispense a controlled substance
out side the usual course of professional practice.

V. RULE 33 MOTI ONS FOR A NEW TRI AL

After their convictions, Fuchs and Gonzales tinely filed
Rule 33 notions for a newtrial. They now appeal the district
court’s denial of their notions.?

A, Weight of the Evidence

Fuchs and Gonzal es asserted as one ground for their new
trial notions that the verdict was agai nst the weight of the
evi dence. They now contend that, in deciding the notions, the
district court inproperly applied the standard for a Rule 29
nmotion for judgnment of acquittal. W review for abuse of

di scretion the denial of a newtrial notion challenging the

4 Lenons also filed a notion for new trial, but he does not
appeal the district court’s denial of his notion.
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wei ght of the evidence. United States v. Infante, 404 F.3d 376,

387 (5th Cir. 2005).

The district court considered together Fuchs’s and
Gonzal es’s notions for judgnent of acquittal and for a new trial.
In deciding the notions, the court viewed the evidence in the
light nost favorable to the verdict, and it denied the notions on
the basis that there was sufficient evidence to support the
verdict. Viewng the evidence in the |ight nost favorable to the
verdict is tantanmount to ruling on a notion for judgnent of

acquittal rather than a newtrial notion. United States v.

Robertson, 110 F.3d 1113, 1117 (5th Cr. 1997). On a notion for
new trial, the court may wei gh the evidence and consi der the

credibility of witnesses. 1d. (citing Tibbs v. Florida, 457 U. S.

31, 37-38 (1982)). The district court therefore erred by
applying the incorrect standard to the newtrial notions.
Nonet hel ess, we decline to set aside the district court’s
denial of the newtrial notions because it would have been an
abuse of discretion had the district court granted them
Al t hough the district court has broad discretion to decide a Rule
33 notion, the court may not grant the notion unless the evidence
preponderates heavily against the verdict such that it would be a
m scarriage of justice to let the verdict stand. Arnold, 416
F.3d at 360. There was nore than sufficient evidence of Fuchs’s
and Gonzales’s guilt, and the evidence did not approach
preponderating against the verdict. W therefore affirmthe
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district court’s denial of the Rule 33 notions for new trial.
B. Ineffective Assistance of Counsel

Fuchs contends that the district court should have granted
his Rule 33 notion for a new trial because he received
i neffective assistance of counsel at trial.' He asserts that
his trial counsel was ineffective on two grounds: (1) his counsel
failed to request a jury instruction that “innocent dupes” cannot
be counted as supervisees in the crimnal enterprise and (2) his
counsel inaccurately advised himthat the mandatory m ni mum
sentence for a CCE conviction was ten years.

A claimof ineffective assistance of counsel presents a

m xed question of law and fact. Riley v. Dretke, 362 F.2d 302,

305 (5th Gr. 2004) (citing Lockett v. Anderson, 230 F.3d 695,

710 (5th Cr. 2000)). The district court’s findings of fact are
reviewed for clear error, and its conclusions of |aw are revi ewed

de novo. 1d. (citing Beazley v. Johnson, 242 F.3d 248, 255 (5th

Cr. 2001)). A factual finding is clearly erroneous if, although
there is evidence to support it, after viewing the record we are

“left with the definite and firmconviction that a m stake has

% 1n the usual case, where a defendant’s ineffective-
assi stance-of-counsel claimis not presented before the district
court, we generally decline to address the claimon direct
appeal. See, e.qg., United States v. Gonzales, 436 F.3d 560, 581
(5th Gr. 2006). But this is not the usual case in this regard.
After his convictions, Fuchs discharged his trial counsel, and
hi s new counsel argued in the notion for newtrial that Fuchs’s
trial counsel were ineffective. W therefore will address
Fuchs’s claimon direct appeal.
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been commtted.” United States v. U S. Gypsum Co., 333 U. S. 364,

395 (1948).
Both of Fuchs’s ineffective-assistance-of-counsel clains are

governed by the standard set forth in Strickland v. Wshi ngt on,

466 U.S. 668 (1984). To prevail, Fuchs nust nmake two show ngs.
First, he nust denonstrate that his trial counsel’s performance
fell below an objective standard of reasonabl eness. See

Strickland, 466 U.S. at 687-88. And second, he nmust show t hat

hi s counsel’s unreasonabl e performance prejudiced him i.e., that
the errors were so serious as to deprive himof a fair trial with
areliable result. See id. at 687.

Fuchs has not denonstrated that his trial counsel’s failure
to request an “innocent dupes” jury instruction was objectively
unreasonable. As we noted supra at 8 I11(C(3), the district
court’s CCE instruction tracked the | anguage of the Fifth Crcuit
Pattern Jury Charge. And the district court’s charge included an
instruction that the five supervi sees nust have acted “in concert
with” Fuchs. Fuchs’s trial counsel could reasonably have
concluded that the jury instruction was adequate. Fuchs has

therefore failed to denonstrate Strickland s first prong.

Fuchs al so has not made the required showing as to his claim
of ineffective counsel on the ground that his trial counsel
erroneously inforned himthat the statutory m ni num sentence for
a CCE conviction is ten years’ inprisonnent. Fuchs contends
that, had he been accurately infornmed that the m ni mum sentence
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was twenty years’ inprisonnent, it would have affected his

deci sion whether to accept a plea offer. The district court
conducted an evidentiary hearing and nade a factual finding that
Fuchs’ s counsel had not inproperly advised himas to the
mandatory m ni mnum sentence. After reviewing the record, we are
not left wwth the definite and firmconviction that the district
court’s finding is erroneous. Fuchs’s trial counsel—John H
Read Il and Danny D. Burns—both testified that they inforned
Fuchs of the twenty-year mandatory m ni num sentence. Burns
testified that he had told Fuchs about a theory he had to bring
the m ni num down to ten years but that Fuchs shoul d operate off
the assunption that the mninmumwas still twenty years. The
district court found that C. Tony Wi ght—who was Gonzal es’s
counsel and negotiated with the governnent on both Gonzal es’s and
Fuchs’ s behal f —subj ectively believed the mnimumto be ten
years’ inprisonnent, but the court found that Wight's belief was
not necessarily the sane as Fuchs’s. W conclude that the
district court did not clearly err in crediting the testinony of
Fuchs’s trial counsel and finding that Fuchs had been properly

i nformed of the mandatory m ni mum sentence. Fuchs therefore has

not established the first prong of his Strickland chall enge.
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C. Inappropriate Tel ephone Cal

After his conviction, Fuchs alleged that during trial his
counsel received an inproper tel ephone call fromthe court’s
security officer. Fuchs averred that, approxinmately two days
into the defense’s case, the court’s security officer called
Fuchs’ s counsel and advised himthat the defense should rest
qui ckly because jurors were becom ng agitated by repetitive
def ense testinony and because he had overheard certain jurors
expressing that the governnent had not proved its case.

In his post-trial notions, Fuchs argued before the district
court that the inproper phone call warranted a new trial because
it affected his counsel’s decision whether to present additional
evi dence and his decision whether to testify. The district court
conducted an evidentiary hearing and nmade factual findings, which
we review for clear error. The court assuned arguendo that the
phone call had taken place, it found that the call did not affect
any decision that was nade, and it denied Fuchs’s notion on this
basi s.

Fuchs argues before this court that we should remand for a
factual finding as to whether the phone call actually transpired.
He posits that his trial counsel nmay have lied to hi mabout the
phone call as part of an elaborate ruse to convince himnot to
testify. He opines that we should remand for a finding because

if the call did not occur, then his trial counsel lied to him
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thereby depriving himof his right to effective counsel.

After reviewing the record, we conclude that the district
court did not clearly err in finding that the occurrence or non-
occurrence of the phone call did not affect Fuchs’s decision
whet her to testify. Even if on remand the district court were to
find that the call did not take place, it would not affect the
outcone of Fuchs’s newtrial notion. Because remandi ng woul d be
superfl uous, we decline to do so on this basis.

VI. ADM SSIBILITY OF EVI DENCE

Finally, Fuchs and Gonzal es contend that the district court
erred in permtting the governnent to offer testinony show ng
that two randomly chosen pharnmacies filled far fewer
prescriptions for controll ed substances than did Fuchs’s
phar maci es. The governnent offered into evidence a chart
conpari ng the nunber of hydrocodone tablets dispensed at Friendly
over a fourteen-nonth period with the nunber of hydrocodone
tabl ets di spensed at two | ocal pharnmacies in Garland, Texas over
the sanme period. The chart showed that the | ocal pharmacies
di spensed 165, 200 and 256, 450 tabl ets respectively and that
Friendly dispensed 3,243,900 tablets. All three defendants
obj ected on the ground that the chart was barred by FED. R EviD
403. The district court overrul ed the defendants’ objections and
admtted the chart into evidence.

We review the district court’s evidentiary decisions for
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abuse of discretion. United States v. Hicks, 389 F.3d 514, 522

(5th Gr. 2004) (citing United States v. Pace, 10 F.3d 1106, 1115

(5th Gr. 1993)). Even if the district court erroneously
admtted prejudicial evidence, we wll not reverse the conviction
if the error was harmess. |[d. (citing Pace, 10 F. 3d at 1116)).

Fuchs and Gonzal es maintain that the chart should not have
been admtted because its probative value was substantially

outwei ghed by its prejudicial effect. Relying on United States

V. Seelig, 622 F.2d 207 (6th Cr. 1980), they argue that the
chart had little probative val ue because it conpared | ocal,

nei ghbor hood pharmacies with an I nternet pharmacy having
custoners throughout the United States w thout making any attenpt
to conpare the pharmacies in terns of total sales.

We need not decide whether the district court abused its
discretion in admtting the chart because we conclude that its
adm ssion, even if erroneous, was nonethel ess harm ess. The
chart was offered to show that the defendants should have known,
based on the conparatively high volune of controll ed substances
bei ng di spensed at Friendly, that the physicians and pharnaci sts
were acting outside the usual course of professional practice.
As we have di scussed, there was anple other evidence from which
the jury could have inferred the defendants’ guilty know edge.

Any error in admtting the chart was therefore harnl ess.
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VI1. CONCLUSI ON

For the foregoing reasons, the defendants-appellants’

convi ctions are AFFI RVED
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