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W EUGENE DAVIS, Circuit Judge:

Appel I ant, Gscar Renda Contracting, Inc. (“Renda”) appeal s t he
district court’s order dismssing its suit for failure to state a
claim The principal issue in this case is whether the First
Amendnent protects a contractor whose bid has been rejected by a
city in retaliation for the contractor’s exercise of freedom of

speech where the contractor had no pre-existing relationship with



that city. Al t hough the Suprenme Court expressly reserved this
question in Board of County Conm ssioners v. Urbehr, 518 U S. 668,
116 S. . 2342 (1996), the Court’s analysis in that case when read
along with Rutan v. Republican Party of Illinois, 497 U S 62, 110
S.C. 2729 (1990), persuades us that the absence of a prior
relati onship woul d not preclude the contractor’s claim W vacate
the order dismssing this case and remand it to the district court
for further proceedings.
| .

Appel l ant, Renda, is a construction conpany based i n Roanoke,
Texas, and specializes in public works projects. The Appell ee,
Cty of Lubbock (“the Gty”), is an incorporated nunicipality in
Texas. The Gty requested bids for construction of inprovenents
to its storm drainage systemthe “South Lubbock Drainage
| nprovenents Project.” Renda submtted the | owest bid by nore than
$2.2 mllion. The next |owest bidder was Utility Contractors of
Anmerica (“UCA’). Under Texas law, the Cty is required to award
the contract to the “lowest responsible bidder.”?

After becomng aware that City officials had recomended t hat
the Gty award the contract to UCA, Renda requested a neeting with
the Gty staff officials. During the neeting, the Gty officials
apparently stated that they knew Renda had previously filed a

| awsuit agai nst the El Paso Water District (“Water District suit”)

Tex. Loc. Gov't Ann. 8§ 252.043(d)(1)(Vernon Supp. 2005).
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and was awar ded damages, and they expressed concern that Renda was
“lawsuit happy.” Renda explained to the Gty staff officials its
reasons for filing the lawsuit, and Renda l|eft the neeting
believing it had dispelled any concerns the Cty officials had
regarding the [|awsuit. The City officials recomended the
acceptance of Renda’ s bid proposal, but only on the condition that
Renda execute an affidavit reaffirmng its famliarity with the
conditions and requirenents of the construction project and the
appl i cabl e contractual provisions. Renda conplied with the demand
and signed the affidavit on the sane day the Cty Council voted on
t he contract.

Despite the signed affidavit, the Council awarded t he contract
to UCA, by a 4-3 vote, claimng that they had reservations
concerni ng Renda’s busi ness practices. Renda, on the other hand,
alleged that the Cty's real reason for denying its bid stemmed
fromRenda’'s | awsuit against the Water District. Renda alleged in
Paragraph 17 of its petition that it was explained to Gty
representatives, including the attorneys fromthe Gty Attorneys’
O fice, that Renda asserted a First Amendnent retaliation clai mand
a breach of contract claimin the Water District case. Renda al so
alleged that it prevailed in this suit.

Renda filed suit in the district court seeking damages and

other relief because the City retaliated against it for exercising



its First Amendnent rights.? The district court granted the City’s
nmotion to dismss the First Anendnent retaliation clai mbecause (1)
Renda did not allege that the speech involved a matter of public
concern to the relevant city of Lubbock, Texas; and (2) Renda did
not have a pre-existing comercial relationship with the Cty. On
appeal, Renda argues that the district court erred in resolving
both issues against it and in dismssing its suit.
1.
A

We review dismssals under Rule 12(b)(6) de novo. Causey V.
Sewel | Cadillac-Chevrolet, Inc., 394 F.3d 285, 288 (5th Cr.
2004) (citing Hamlton v. United Heal thcare of Louisiana, Inc., 310
F.3d 385, 388 (5th Cir.2002)). “In doing so, we accept as true the
wel | - pl eaded factual allegations in the conplaint.” 1d. (citing
Hermann Hol dings Limted. v. Lucent Technologies Inc., 302 F.3d
552, 557 (5th Cr.2002)). The dism ssal should be upheld only if
it appears beyond doubt that the plaintiffs can prove no set of
facts in support of their claimwhich entitles themto relief. |Id.
(quotations and citations omtted). Subsunmed within this standard,
is the requirenent that the plaintiff’s conplaint be stated with
enough clarity to enable a court or an opposing party to determ ne

whet her a claimis sufficiently alleged. Elliot v. Foufas, 867 F. 2d

2Renda asserted other clains which are not before us on appeal.
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877, 880 (5th Cir. 1989).
B

Renda argues first that the district court erred in concl udi ng
that it failed to adequately all ege that Renda’s speech —t he Wat er
District lawsuit —involved a matter of public concern. To state
a First Arendnent retaliation claim an enpl oyee suing his enpl oyer
must establish four elenents: (1) the enployee nust suffer an
adver se enpl oynent deci sion; (2) the enpl oyee’s speech nmust invol ve
a matter of public concern; (3) the enployee’'s interest in
commenting on matters of public concern nust outweigh the
defendant’s interest in pronoting efficiency, and (4) the
enpl oyee’ s speech nust have notivated the enployer’s adverse
action. Kinney v. Waver, 367 F.3d 337, 356 (5th Cr. 2004)(en
banc) (enphasi s added). The Suprene Court explained in Connick v.
Myers, 461 U. S. 138, 147-48 (1983), that “[w] hether an enpl oyee’s
speech addresses a matter of public concern nust be determ ned by
the content, form and context of a given statenent, as reveal ed by
t he whol e record.”

As stated earlier, the district court concluded that the
plaintiffs failed to plead that the prior lawsuit against El Paso
Water District involved a matter of public concern because the suit
had nothing to do with a public issue in Lubbock and thus did not
address a matter of public concern to Lubbock — “the relevant

communi ty”.



The City relies on the | anguage in a nunber of Suprene Court
cases and cases fromthis court requiring proof that the speech is
a matter of concern in the “community.” See, e.g., Connick, 461
U S at 146 (1983)(stating that the speech should fairly relate to
a “mtter of political, social, or other concern to the
community”); Al exander V. Eeds, 392 F.3d 138, 143 (5th
Cir.2004) (quoting Markos v. City of Atlanta, 364 F. 3d 567, 572 (5th
Cir. 2004))(concluding that the speech at issue was not public
speech because “no one could reasonably argue that [the] []
conpl ai nts were nmade agai nst a backdrop of w despread debate in the
comunity” but were nerely matters of private concern) (enphasis
added); Tonpkins v. Vickers, 26 F.3d 603, 607 (5th Cr.
1994) (stating that the plaintiff’'s speech was made “against a
backdrop of wi despread debate in the Geenville comunity regarding
the art program and ot her aspects”)(enphasis added).

The City tracks the position taken by the district court and
argues that while allegations in the Water D strict suit of
wr ongdoi ng by El Paso officials m ght be a matter of public concern
in El Paso, it would be of little interest to the residents of the
Lubbock community.

We have found no cases expressly di scussi ng whet her the speech
at issue nust be a matter of public concern in the community where
the retaliation and plaintiff’s danages occur. However, the

district court’s affirmative answer to this question is



inconsistent with the result inthis circuit’s en banc decision in
Ki nney. 367 F.3d 337.

In that case we permtted plaintiffs to assert clainms for
First Amendnent retaliation even though the |ocation of the
protected activity and the place where the retaliatory activity
occurred were hundreds of mles apart. Kinney, 367 F.3d 337. At
argunent, the Cty agreed that Kinney was dispositive of this
i ssue.

This conclusion is also nore consistent with our readi ng of
the Suprene Court’s cases that public concern has a broader neani ng
than that given by the City. As the Suprenme Court in Gty of San
Diego v. Roe, 543 U. S. 77, 83-4, 125 S. Ct. 521, 525-26 (2004),
stated “[t] hese cases nake clear that public concern is sonething
that is a subject of legitinate news interest.” We concl ude,
therefore, that the district court erred in concluding that Renda’ s
conplaint failed to allege that the Water District |lawsuit was a
matter of “public concern in the community” because the protected
activity (the lawsuit) occurred in El Paso rather than Lubbock
where the retaliation occurred.

C.

The Gty al so argues that Renda’s allegation that its bid was
rejected because it filed a lawsuit against the El Paso Wter
District is insufficient to raise an inference that the lawsuit is

a matter of public concern. If the petition alleged only that



Renda filed a lawsuit we would agree with the Cty. In this
circuit an enployee’s suit against her enployer is not considered
per se a matter of public concern. |If the lawsuit is only a matter
of personal interest to the enployee, it is not considered a matter
of public concern. See Rathjen v. Litchfield, 878 F.2d 836, 842
(5th Cr. 1989)(citing Day v. South Park Indep. Sch. Dist., 768
F.2d 696, 700 (5th Gr. 1985 )).

But Renda alleged in Paragraph 17 that its suit “involved
Renda asserting a First Arendnent retaliation claimand a breach of
contract claim” Renda also alleged that its suit sought to
“redress violations of federally protected rights.” Toget her
these allegations are sufficient under a 12(b)(6) standard to put
the City on notice that its El Paso suit involved nore than Renda’ s
personal interests and inplicated matters of public concerns.

We, therefore, conclude that Renda s petition was sufficient
to put the Gty on notice that its El Paso suit involved matters of
public concern.

D.

We turn next to Renda’ s argunent that the district court erred
in concluding that unless a contractor has a prior relationship
with a governnental entity, the contractor cannot state a First
Amendnent cl ai magai nst that entity for rejecting the contractor’s
bid in retaliation for the contractor’s exercise of its right to

free speech.



The Suprene Court has held in a governnental enploynent

context that no prior relationship is required before an enpl oyee
is permtted to assert a claimfor First Amendnent retaliation

More particularly, the Court in Rutan held that a governnent
entity’'s refusal to hire an enployee for engaging in protected
activity supports a claimfor First Anendnent retaliation. 497 U. S.
at 74 (relying in large part upon Perry v. Sindermann, 408 U. S.
593, 597 (1972), and applying it to the patronage context); see
also Pierce v. Tex. Dep’t of Crimnal Justice, 37 F.3d 1146, 1149
(5th Gr. 1994). The Suprene Court has explained that the
protection from political patronage is to “prevent[] the
governnent, except in the nost conpelling circunstances, from
welding its power to interfere wth its enployees’ freedom to
bel i eve and associ ate, or to not believe and not associate.” Rutan,
497 U.S. at 76. Simlarly, this court has held that the focus of
permtting clains for First Amendnent retaliation should be based
upon “the governnent’s duty not to puni sh protected speech, not the
citizen's supposed ‘right’ to governnent patronage.” Kinney, 367
F.3d at 357.

In Bl ackburn v. Cty of Marshall, 42 F. 3d 925 (5th Gr. 1995),
this court extended the sane First Amendnent protection enjoyed by
enpl oyees to contractors dealing wth a governnental entity.
Bl ackburn, who was the owner of a wrecker service, brought suit

against the Gty of Marshall under 42 U S C. § 1983, alleging in



part that the Gty retaliated against himfor his protected First
Amendnent activities by revoking his permssion to use the city
radi o frequency. This action effectively rendered Blackburn
ineligible to participate inthe rotation list for wecker service.
Id. at 929-30. The district court dismssed Bl ackburn’s suit for
failure to state a claim reasoning that Bl ackburn was not entitled
to assert First Amendnent retaliation clains because he was a
contractor and not a public enployee. 1d. at 930. W reversed the
dismssal, holding that independent <contractors enjoy First
Amendnent protections against governnental interference wwth free
speech. |d. at 929.

One year later, in Board of County Conm ssioners v. Unbehr,
518 U. S. 668 (1996), the Suprene Court of the United States agreed
with this court’s hol ding in Blackburn. I n Unrbehr, a trash haul er
lost an existing contract with a county after the contractor
criticized the county comm ssioners. Id. at 671. Consistent with
this court’s analysis, the Suprene Court rejected the argunent that
i ndependent contractors should not be afforded First Anendnent
rights along with public enployees. Id. at 676. The Court decli ned
to draw a bright |ine between enpl oyees and contractors granting
First Amendnent protection to enployees and wthholding this
protection from contractors. Instead, the Court applied the
Pi ckering bal ancing test where the interests of the governnent in

regul ating speech is balanced against the interest of the
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contractor to First Anmendnent protection. So rather than
w thholding all First Amendnent protection from contractors, the
Court’s approach was to use the famliar Pickering bal ancing test
to accommodate the differences between enpl oyees and contractors
and determ ne the extent of First Anmendnent protection that would
be afforded to contractors. The seven-justice majority concl uded:
W therefore see no reason to believe that proper
application of the Pickering balancing test cannot
accommobdate the differences between enployees and
i ndependent contractors. There is anple reason to
believe that such a nuanced approach, which recognizes
the variety of interests that nmay arise in independent
contractor cases, is superior to a bright-line rule
di stingui shing independent contractors from enpl oyees.
The bright-line rule proposed by the Board and the
dissent would give the governnent carte blanche to
term nate independent contractors for exercising First
Amendnent rights. And that bright-line rule would | eave
First Anmendnent rights unduly dependent on whet her state
| aw | abel s a governnent service provider’s contract as a
contract of enploynent or a contract for services, a
distinction which is at best a very poor proxy for the
interests at stake.
ld. at 678-79 (citing Political Patronage in Public Contracting, 51
U Chi. L.Rev. 518, 520 (1984)(“[NJo legally relevant distinction
exi sts between enpl oyees and contractors in terns of either of the
governnment’s interest in using patronage or of the enployee or
contractor’s interest in free speech.”)(other citations omtted)).
Because t he underlying l awsuit invol ved a contractor’s | oss of
an existing contract, the Suprene Court reserved for another day
the question of whether an independent contractor with no pre-

existing comrercial relationship would be permtted to assert a
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First Amendnent retaliation claim 1d. at 686.3

The Third Crcuit is the only circuit to address the question
the Suprenme Court reserved in Unbehr. See Mdintock .
Ei chel berger, 169 F.3d 812, 816-17 (3d Cr. 1999). Ten years
bef ore Bl ackburn was adopted by the Suprenme Court in Unbehr, the
Third Crcuit held that i ndependent contractors possess no right to
pursue clains for First Arendnent retaliation unless the contractor
is able to prove the existence of a property interest. Horn v.
Kean, 796 F.2d 668, 674 (3d Cr. 1986) (en banc), overruled by
Urbehr, 518 U. S. at 673.

Even though the Suprene Court expressly overturned the
reasoning of Horn in Unbehr, 518 U S. at 673, a divided panel of
the Third CGrcuit declined to extend Unbehr’s protections to
i ndependent contractors who possess no pre-existing contractua

relationship with the governnent. Mcdintock, 169 F.3d at 816-17.*

’The sane day, the Suprene Court, in a conpanion opinion,
extended to a corporate independent contractor the right to
protection frompolitical patronage under the First Anendnent. See
O Hare Truck Serv. Inc., v. Gty of Northlake, 518 U S. 712 (1996).

“There i s some question as to whet her the di scussion of the right
of a contractor without a pre-existing relationship with the
governnent to First Amendnent protection is dicta since the court
first stated that the only argunent the contractor nmade was based
on having a prior relationship. See MCintock, 169 F.3d at 817
(stating “[wWe...will not entertain this argunent as appellants did
not plead it as the basis for relief in their conplaint,” and
“[1]n any event, even if we entertained appellants’ argunent that
w thout regard for their status under Unbehr and O Hare they are
entitled to relief, we would affirm?”).

12



In dissent, Judge Roth criticized the McOintock majority for
construing the Unbehr Court’s decision not to address First
Amendnent retaliation suits by bidders as categorically denying
clains by contractors wthout a pre-existing conmmercial
relationship with the governnent. I1d. at 818. Judge Roth reasoned
that the Suprenme Court sinply did not address the i ssue because it
was not presented in the case. As Judge Roth pointed out, nothing
in the Suprenme Court’s opinion suggested that it would not permt
retaliation clains by those without a pre-existing relationship
wth the governnent entity. Citing Perry and Rutan, Judge Roth
r easoned:

G ven these holdings and the reasoning that the Court

enpl oyed in reaching them it is |logical to conclude that

all independent contractors fall within the standard set

forth in Unbehr, in OMHare, and in the governnent

enpl oyee cases. The opposite inference, that this

precedent should be understood to bar suits by

contractors who are applicants for new contracts, is not

logical. 1d. at 820.

Judge Rot h concl uded that the Suprene Court’s holding in Rutan
made t he i nference “i nescapable.” Id. Since First Anendnent rights
have been afforded to individuals applying for enploynent with the
governnment, no different result should be afforded to bidders
applying for “enploynent” with the governnent under a bidding
arrangenent. See id.

We agree with Judge Roth’s dissent in Mdintock. Readi ng

Urbehr and Rutan together, the Court’s reasoning strongly supports
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her conclusion that the contractor - Ilike the individual job
applicant - is protected by the First Amendnent if its bid is
rejected in retaliation of its exercise of protected speech.
Justice Scalia’s dissent supports this reading of the majority
opi ni on. Al though he strongly disagrees with the majority’s
approach, he holds out no hope that in the next case, the majority
w Il decline to extend First Amendnent protection to the contractor
whi ch has no prior relationship with the governnent:
The quoted statenent in Unrbehr, [reserving the question
of whet her contractors W t hout a pre-existing
relationshipareentitledto First Anendnent protection],
invites the bar to believe, therefore, that the Court
which declined to draw the line of First Amendnent
liability short of firing from governnent enploynent
(Elrod and Branti), short of nonhiring for governnent
enpl oynent (Rutan), short of term nation of a governnent
contract (Unmbehr), and short of denial of a governnent
contract to sonmeone who had a “pre-existing comercia
relationship with the governnent” (O Hare) may take a
firmstand agai nst extending the Constitution into every
little thing when it conmes to denying a governnent
contract to soneone who had no “pre-existing comrercial
relationship.” Not likely; in fact, not even believable.
Urbehr, 518 U. S. 668, 709, 116 S.C. 2361, 2373 (Scalia, J.,

di ssenting).

For the reasons stated above, the Court’s analysis in Urbehr
| eads us to conclude that the Court would not require a contractor
to have a prior relationship with a governnental entity before
being able to assert a First Anmendnent claimand the district court
erred in dismssing the suit on this ground.

14



For the reasons stated above, we conclude that plaintiff
stated a claimfor a First Amendnent violation. W do not however
express any opinion on the ultimate outcone of this case. W vacate
the district court’s order dismssing this suit and remand this
case to the district court for further proceedi ngs.

VACATED and REMANDED.

ENDRECORD
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DeMOSS, Circuit Judge, dissenting:

Because the nmmjority opinion unnecessarily expands
the law in an area in which | believe we have already
strayed too far from the text of the Constitution and
because affirmng the district court’s decision would
pronote the resolution of Appellant-Renda’'s state |aw
clainms in the nore appropriate state court forum |
respectful ly dissent.

A

The portion of the First Amendnent of the U S.
Constitution relevant to this case reads, “Congress shall
make no law . . . abridging the freedomof speech.” U S
ConsT. anend. |. Although | disagree with the prem se that
the Fourteenth Anmendnent was intended to nmake the First
Amendnent applicable to the States, necessitating the
transformati on of the quoted text into “Neither Congress
nor any State or State entity shall mke any |[|aw
abridging the freedom of speech,” | am forced to
recognize, at a mninmum this judicial interpretation.
What | cannot recognize is the majority’s transformati on
of the ten words quoted above into the foll ow ng passage:

A city council of a city organized under the



| aws of any State shall not deny the award of

any contract for public services that is subject

to conpetitive bidding to any corporation on the

grounds that such corporation has previously

filed suit against another governnental entity
organi zed under the laws of the State alleging

t hat such ot her governnental entity required the

corporation to take actions contrary to |ocal

state | aw

The majority deens this transformati on necessary per the
Suprene Court precedent it cites, but | tend to agree
wth Justice Scalia that the precedent is questionable,
and | am dismayed that the nmajority feels the need to
expand upon it. | also have serious doubts about the
majority’'s treatnent of the term “public concern” in the
free speech context.

First, as nentioned above, the Free Speech C ause
contains but ten words. The power to anend those words
lies wwth the Congress and the States. U S. ConsT. art. V.
Al t hough I do not here go so far as to accuse the Suprene
Court of wusurping the power to anend, | agree wth
Justice Scalia that “when a practice not expressly
prohibited by the text of the Bill of Rights bears the

endorsenent of a long tradition of open, w despread, and

unchal | enged use that dates back to the begi nning of the
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Republic, [the courts] have no proper basis for striking

It down.” Rutan v. Republican Party of Il1., 497 U S. 62,
95 (1990) (Scalia, J., dissenting).

Second, neither the Suprene Court precedent cited by
the majority nor any other Suprene Court case | have
found has recognized a cause of action accruing in a
corporation that alleges that its right to free speech
has been infringed by a governnental entity. And | see no
reason to continue to expand the law in the free speech
context. Further, as a corporation, Renda (i) is not
eligible to vote in any state or federal election;
(ii) 1s not eligible to run for or hold any public
office; (iii) is not eligible to be a nenber of any
political party; (iv) is not eligible in Texas to nake
any contribution to any political candidate, and its
ability to contribute funds to support a political party
Is severely limted; (v) cannot be an enployee of any
governnental entity; and (vi) is not counted as a
“person” in any census, and therefore its existence has

no i nfluence on the conposition of state |egislative or

congressional districts. Wile |l realize that the Suprene

18



Court has recognized sone sort of free speech right in
cor porations wth respect to t he pronoti on,
adverti senent, and sale of their respective products and
services, | do not see any good reason, and the majority
has not provided one, to expand the free speech right of
corporations in this context where even the Suprene Court
has yet to do so.

Third, whatever the controversy between the El Paso
Water District, Renda, and the City of Socorro was, | am
convinced it was not a matter of public concern to the
citizens of Lubbock County, sonme 450 mles away from El
Paso County. In this vein, | note that Renda’'s hone
office is in the suburbs of Dallas/Forth Worth in Denton
County, sone 300 mles from Lubbock County and in the
opposite direction fromEl Paso County.

Agai n, expansion of free speech rights in this case
IS 1 nappropriate because we have already |ost sight of
the text of the Free Speech Cl ause; corporations have not
previously been given the sanme broad free speech
protection as individuals; and the notion of “public

concern” is here stretched beyond recognition.

19



B.

| al so di ssent because | am bot hered by the effect of
the majority’s decision on the course of the litigation
between Renda and the City of Lubbock. | believe that
affirmng rather than reversi ng Judge Cunm ngs’ s deci si on
woul d better serve the interest of federalism in
providing the best forumfor the resolution of the real
controversy between Renda and the City of Lubbock. It
appears fromthe pl eadi ngs and Judge Cunmi ngs’ s st at enent
of the facts that the dollar amount of Renda’'s bid was
| ess than the dollar anount of the w nning bid. Under
Texas law, a city contract for a civil engineering
construction project nust be awarded to the *“|owest
responsi bl e bidder.” Tex. LocaL Gov' T Cooe § 252. 043(d) (1).
To me, the real controversy in this case is whether the
Cty of Lubbock nmet that obligation; and that issue
shoul d be decided in state court, where the court would
be best able to determ ne, under Texas |aw, the scope of
the City's discretion in determning which bidders
qualify as “responsi bl e” bidders.

For the foregoing reasons, | wuld affirm the

20



decision of the district court.
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