United States Court of Appeals

Fifth Circuit
FILED
UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit February 6, 2006

Charles R. Fulbruge llI
Clerk

No. 05-20139

MOTI VA ENTERPRI SES, LLC,
Pl ai ntiff—Appel | ant

VERSUS

ST. PAUL FI RE AND MARI NE | NSURANCE COVPANY,
Def endant ,

NATI ONAL UNI ON FI RE | NSURANCE COMPANY OF PI TTSBURGH,
PENNSYLVANI A,

Def endant - Appel | ee.

Appeal fromthe United States District Court for the
Southern District of Texas

Bef ore REAVLEY, DAVIS and WENER, C rcuit Judges.
W EUGENE DAVIS, Circuit Judge:

Plaintiff-Appellant Mtiva Enterprises, L.L.C (“Mtiva”)
conprom sed an action brought against it for damages w t hout notice
to its insurer, Appellee-National Union. Mdtiva sued to recover

the anmpbunt it paid in settlenent, contending that it had no



obligation to conply with the conditioninthe policy to obtainits
insurer’s consent to settle because National Union refused to
tender an wunqualified defense to WMdtiva. W agree with the
district court that Mtiva breached the policy, but we vacate the
district court’s take nothing judgnent and remand the case to the
district court to determ ne whether Mdtiva s breach prejudiced
Nat i onal Uni on.
l.

In July 2001, a sulfuric acid storage tank exploded at
Mtiva's Delaware refinery, killing one enployee and injuring
several others. A nunber of civil suits ensued, including a
| awsuit by John and Panel a Beaver for injuries John sustained in

the expl osion (the “Beaver” suit).

Motiva had approximately $250 million in liability insurance
which Motiva contended covered its liability for injuries and
litigation costs related to the explosion. The coverage was

divided intotwo “towers,” referred to as the Conti nental Tower and
the St. Paul Tower, and consisted of seven insurance policies in
all. Nati onal Union supplied $25 mllion of unbrella coverage,
providing for both the duty to defend and the duty to indemify
once the underlying i nsurance was exhausted. The policy contai ned

standard “consent to settle” and “cooperation” clauses. The

consent to settle clause required National Union’ s advance consent



to any settlenents that it would be funding,! and the cooperation
clause required Mdtiva to cooperate with National Union in the
i nvestigation, settlenent, and defense of clains.?

In July 2002, Motiva notified National Union of the first two
| awsuits that had been filed against it, including the Beaver suit,
and requested a defense. In February 2003, National Union
condi tionally di scl ai mned coverage on the ground that the underlying
i nsurance policies had not yet been exhausted. Nat i onal Uni on
reserved the right to supplenent or anend its disclainmer in the
future. VWhen National Union did not withdraw its denial of
coverage at Mdtiva' s request, Mtiva filed suit seeking a
decl aratory judgnent of its coverage.

In May 2003, National Union sent Mtiva a “reservation of
rights” letter that withdrew its disclainer of coverage, but
reserved the right to withhold or limt coverage under the terns
and conditions of the policy. On July 28, 2003, Mdtiva inforned
Nat i onal Union that the St. Paul policy had been exhausted and t hat
Nat i onal Uni on woul d be responsi ble for the defense costs rel ated
to the remaining five suits. The next day, Mdtiva asked Nati onal

Union to send a representative with full settlenent authority to a

The consent to settle clause specifically states: “No
I nsureds will, except at their own cost, voluntarily nmake a
paynment, assune any obligation, or incur any expense, other than
for first aid, w thout our consent.”

’The cooperation clause specifically states: “You and any

ot her involved Insured nust: ... cooperate with us in the
i nvestigation, settlenment or defense of the claimor suit.”
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medi ation in the Beaver case that was schedul ed for August 8, 2003.
National Union imediately requested all docunents related to
Beaver, but on August 1, Motiva rejected the request, claimng that
Nati onal Union had “never acknow edged coverage” for the Beaver
claim Despite that refusal, Mtiva still demanded that Nationa
Union attend the nedi ati on.

On August 6, National Union tendered its offer to defend the
Beaver case and the other pending lawsuits, subject to a
reservation of its right to deny coverage under the terns of the
policy. National Union asked Mdtiva to cooperate fully with its
defense — a requirenent of the policy — and said that it expected
to participate fully in the Beaver nediation. Despite the tender,
Motiva refused to furnish the Beaver docunments to National Union.

On August 8, National Union sent a representative to the
medi ation. During National Union’s presence at the nediation, the
only settlenent demand it received was for $40 million. Before the
medi ati on ended however, National Union was asked to | eave. The
medi ation continued wthout National Union’s presence and
ultimately resulted in a voluntary settlenent agreenment in which
Motiva agreed to pay $16, 500,000 to resolve the claim

After the medi ation, Mtiva asked National Union to fund the
settlenent, but National Union refused to do so on the grounds that
its consent had not been obtained as required by the consent to

settle clause. Mdtiva paid the settlenent out of its own funds and



after National Union again declined WMtiva' s request for
rei mbursenent, Mdtiva filed this suit to recover suns it paid to
settle the Beaver claim

In Decenber 2003, the parties submtted a Stipulated
Chronol ogy and Facts per the district court’s order. Nat i ona
Uni on and Mdtiva filed cross-notions for summary judgnent, and on
August 26, 2004, the district court granted partial judgnent for
Nati onal Union, holding that Mtiva should take nothing in the
| awsuit because it had breached the consent to settle and
cooperation cl auses.

Follow ng the district court’s partial judgnent in favor of
Nat i onal Union, Mtiva filed a Mdtion for Reconsideration and to
Amend Judgnent and attached several affidavits contradicting the
facts in the summary judgnent record as interpreted by the district
court. National Union filed a response in opposition and a notion
to strike the affidavits as offering newly alleged facts. The
district court denied Mdtiva' s Mtion for Reconsideration and to
Amend Judgnent and stated that WMdtiva could not supplenent the
record with new facts.

Reviewing the district court’s grant of sunmary judgnent de
novo, we consider each of Mtiva s argunents bel ow

.
A

Motiva argues first that the district court erred in allow ng



National Union to deny policy benefits to its insured based on
breaches of consent to settle and cooperation cl auses when Nati onal
Uni on had not tendered an unqualified defense to Mdtiva. In other
wor ds, Motiva argues that when National Union’s tender of a defense
was subject to its reservation of rights to |ater deny coverage,
Motiva was entitled to settle the Beaver claimw thout consulting
Nat i onal Uni on.

Mbtiva relies on our decision in Rhodes v. Chicago Ins. Co.,

719 F. 2d 116 (5th Gr. 1983) for its argunent that under Texas | aw,
National Union’s reservation of rights released Mtiva from the
constraint of the “consent to settle” clause. Motiva correctly
quotes our statenent that “[i]f the insurer properly reserved its
rights and the insured elected to pursue its own defense, the
insurer is bound to pay danmages whi ch resul ted fromcovered conduct
and which were reasonable and prudent up to the policy limts.”
Id. at 121. Motiva also recites our statenent in Rhodes that in
such a situation, “the insured is not constrained by conditions in
the policy which |imt the insured’'s ability to settle the claim
and the i nsurer cannot conpl ain about the insured’ s conduct of the
defense.” |d.

Unfortunately for Mtiva, our holding in Rhodes was an “Erie
guess” by us and has since been underm ned by the Texas Suprene

Court’s decision in State Farm Lloyds Ins. Co. v. Ml donado, 963

S.W2d 38 (Tex. 1998). |In Maldonado, State Farmtendered a defense



wWth a reservation of rights to its insured, Robert, who had been
sued for defamation by a fornmer enployee, Ml donado. Wen State
Farm woul d not pay Mal donado’s settlenent denmand, WMal donado and
Robert entered into a private agreenent in which Ml donado
di scharged Robert fromfurther personal liability for Ml donado’s
damages. Robert, no |longer having any incentive to contest the
defamation claim at trial, failed to actively defend the claim
t hrough his attorney provided by State Farm He di d not present any
evi dence, cross-examne any W tnesses, or present opening or
cl osi ng argunents.

The trial resulted in a verdict in favor of Mal donado. State
Farm deni ed coverage and contended that the trial constituted a
breach of the “actual trial” condition of its insurance policy?® and
relieved State Farm of its duty to indemify. The Texas Suprene
Court agreed, holding that “[b]ecause State Farm agreed to defend
Robert under a reservation of rights and Robert failed to satisfy
a condition precedent of the insurance policy, Robert cannot sue or
recover on the policy.” [d. at 40.

Under Erie, we are, of course, obliged to decide questions of
state law as we believe the state suprene court would decide the
i ssue. Al though a different policy condition was at issue in

Mal donado, we see no principled basis to distinguish it from

*The “actual trial” condition provided that “[a] person or
organi zation nmay sue [State Farn] to recover on ...a final
j udgnent agai nst an insured obtained after an actual trial.” 963
S.W2d at 40.



today’ s case. We conclude therefore that under Ml donado, an
insurer which tenders a defense with a reservation of rights is
entitled to enforce a consent to settle clause, and our holding in
Rhodes does not accurately reflect current Texas | aw. The district
court therefore did not err in holding that Mtiva breached its
i nsurance policy by settling without National Union’s consent, even
t hough National Union reserved its right to contest coverage and
therefore did not tender to Mdtiva an unqualified defense.
B

The district court found that Mdtiva breached the cooperation
clause by asking National Union to |eave the Beaver nediation
Motiva challenges this conclusion. The only sunmary judgnent
evidence on this point is a letter sent after the nediation from
National Union’'s attorney to Mtiva s attorney conplaining that
Nat i onal Union was “brashly asked” to | eave the nediation.

Even if this letter of conplaint by National Union supports
the inference that Motiva asked the insurer’s counsel to | eave the
medi ati on, we are not persuaded that this isolated fact anounts to
a breach of the cooperation clause. W have no facts or
circunstances surrounding Mdtiva' s alleged request to National
Union’s counsel to |eave the nediation, or what significance the
event had in the eventual outconme of the case and whether it
operated to National Union’s prejudice. W conclude that questions

of fact are presented on whether National Union breached the



cooperation clause, and if it did breach the clause, whether the
failure to cooperate operated to National Union’s prejudice.
C.

Motiva argues next that even if it breached the consent to
settle or cooperation clauses in the National Union policy,
Nat i onal Uni on cannot refuse to pay the benefits unless it shows
actual prejudice fromthe breach. W agree.

The Texas Suprenme Court held in Hernandez v. Qlf Goup

Ll oyds, 875 S.W 2d 691, 692 (Tex. 1994), that an insurer may
escape liability on the basis of a settlenent-w thout-consent
exclusion only when the insurer is actually prejudiced by the
insured’ s settlenent. The court based its holding on genera
principles for interpreting contract |aw and observed that “when
one party to a contract conmts a material breach...the other party
is discharged...from any obligation to perform” [d. at 692. In
determning the materiality of the breach, the court observed that
it nmust consider inter alia “the extent to which the non-breaching
party will be deprived of the benefit that it coul d have reasonably

anticipated fromfull performance.” 1d. at 693. In R dglea Estate

Condo. Ass’'n v. Lexington Insurance. Co., 415 F.3d 474 (5th Gr.

2005), a panel of this court recently applied Hernandez and held
that Texas law requires that an insurer show prejudice resulting

fromthe insured’s breach of a condition in the policy to defeat

the insured’s claimto policy proceeds.



Al though the district court nmade a brief reference to
prejudice inits opinion, it did not consider the actual, concrete
prejudi ce an insurer must show to avoi d paynent. W therefore nust
remand this case to the district court for a determ nation of
whet her Nati onal Uni on breached t he cooperation clause, and whet her
it suffered actual, concrete prejudice* fromMdtiva s breach of any
policy condition.

L1,

For the reasons stated above, we vacate the district court’s
j udgnent ordering that Mtiva take nothing and remand for further
proceedi ngs consistent with this opinion.

VACATED and REMANDED.

“For exanpl e, can National Union show that Mtiva had no
liability or that it had no coverage or that the breach
prevented it fromasserting a valid defense to liabilty or
coverage or that the settlenent was unreasonabl e.
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