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STENNI E MEADOURS, | ndividually and as Personal
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Appeal fromthe United States District Court
For the Southern District of Texas

Bef ore REAVLEY, DeMOSS, and BENAVIDES, Circuit Judges.
DeMOSS, Circuit Judge:

The Defendants-Appellants, four Cty of La Porte,
Texas police officers (collectively, “the officers”),

shot and killed Bob Meadours in October 2001. Meadours’



estate, hi s parents, and sister (collectively,
“Plaintiffs” or “Appellees”) brought a claim under 42
U S.C 8§ 1983 asserting that the officers used excessive
force. They also brought state law tort clains. The
officers noved for summary judgnent on the basis of
qualified imunity and al so official imunity under Texas
| aw, but the district court denied the notion citing the
exi stence of genuine issues of material fact. Because we
| ack jurisdiction to review the finding that genuine
factual issues exist, and we agree wth the district
court that the factual disputes are material, we affirm
| . BACKGROUND AND FACTS

On t he eveni ng of Cctober 29, 2001, Meadours’ sister,
Kati e Raterink, contacted 911 to request nental health
assi stance for Meadours. Meadours’ nental state had
steadily deteriorated follow ng the Septenber 11, 2001
attacks, and for the week prior to the call he was having
what Raterink described as a “nental episode.” During
that epi sode Meadours was paranoid and del usional and
t hought hi s nei ghbors were “out to get him” In the days

and hours leading up to Raterink’s 911 call, Meadours’



behavi or had becone increasingly bizarre, and Meadours
believed that if his feet touched the ground while the
sun was out, he would die.

In her call Raterink nade it clear she was seeking
mental health assistance for her Dbrother and not
reporting a crinme. However, Raterink did inform the
di spatcher that Meadours had “flipped out” and she did
not know what he was going to do.

City of La Porte police officers Dalton and Marti n,
along with one EM5S unit, were dispatched. Oficer Kom nek
and Sergeant Ernel also responded. The officers and the
EMS unit contacted Raterink at the edge of Meadours’
nei ghborhood and talked wth her for seven to eight
m nutes. During that conversation Raterink infornmed the
of ficers about sonme of Meadours’ paranoid and del usi onal
behavior and she requested that he be taken for
treatnment. She al so warned the officers that Meadours was
a large and strong man (he was 6 feet 2 inches and
wei ghed 203 pounds), that he possessed a nunber of tools

that could be used as weapons, and that Meadours feared



the possibility of being involuntarily hospitalized.! In
her deposition Raterink stated that she infornmed the
officers of Meadours’ size only so they would not be
surprised by his large franme and hurt him

After the officers spoke with Raterink, they decided
to contact Meadours and secure the scene prior to the EMS
approaching him As the officers neared the house, the
I nterior and exterior house lights turned off, nmaking the
area very dark. Two officers--Dalton and Martin--
approached the front door while Oficer Kom nek wal ked
around the side of the house to the backyard.

As O ficer Kom nek entered the backyard he observed
Meadours sitting in a swing wearing between four and six
baseball caps and a tool belt wth a stuffed aninal
attached to it. Komnek clains he stated “Hello, Bob,

Pol i ce Departnent.” Shortly thereafter, Meadours stood up
and Kom nek stated he coul d see that Meadours was hol di ng

a large screwdriver, later identified as being 10 3/4

1'n 1988 Meadours spent tinme in a secure nental hospital in
Laf ayette, Louisiana. According to Raterink, Meadours did not
i ke being held in the hospital and involuntarily nmedicated. This
prior experience, coupled with his paranoia, apparently mde
Meadours extrenely reluctant to seek help for his problens.
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i nches long. At this point Oficers Martin and Dalton
joined Komnek in the backyard. The officers claimthey
repeatedly commanded Meadours to drop the screwdriver.
Meadours refused and O ficer Mrtin radioed Sergeant
Ernmel (who was still in front of the house) to join them
and bring a beanbag shot gun.

Ernmel entered the backyard and observed Meadours with
the screwdriver. The officers claim Meadours’ behavior
becane increasingly aggressive and he began Kkicking
sonet hi ng attached to the ground. The officers have since
stated that based on Meadours’ behavior, they felt that
Meadours was a threat to hinself and others, and that the
officers could not sinply leave or allow Meadours to
| eave. After Meadours again refused to drop his weapon,
Ernmel clains he instructed two officers to prepare to
subdue Meadours and one officer to cover himas he fired
t he beanbag shotgun. Ernel then fired one beanbag round
that struck Meadours in the upper thigh area.

In response, Meadours ran and junped over a fence
into a dog pen and clinbed atop a doghouse, retaining

possession of the screwdriver. Oficers Dalton, Martin,



and Kom nek followed Meadours into the pen. The officers
again ordered Meadours to drop his weapon, and he again
refused. Ernel shot Meadours with a second beanbag round,
but Meadours remained atop the doghouse wth the
screwdriver.

Ernmel fired a third beanbag round that the officers
claim knocked Meadours off the doghouse. On this point
there is significant disagreenent, as the Plaintiffs
claim that it was bullet, not a beanbag round, that
knocked Meadours fromt he doghouse.? After falling/junping
from the doghouse, Meadours began to run toward a door
| eading to the garage with the screwdriver held in what

the officers describe as a “stabbing grip.” According to
the officers, Kom nek was standing near that door and
they felt that Meadours was charging at Kom nek with the
screwdri ver. Responding to the perceived threat, officers
Dal t on, Kom nek, and Martin stated they repeatedly fired

their service weapons, each a different caliber, killing

Meadours. A total of twenty-three shots were fired, with

2The Plaintiffs presented expert testinony that a bull et
entered Meadours’ thigh at an upward angle, indicating that

Meadours was shot while on top of the doghouse.
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fourteen striking Meadours, although the shooting only
| asted a few seconds.

The Plaintiffs brought a 42 U S C § 1983 claim
against the Gty of La Porte and the officers, alleging
that the officers violated Meadours’ constitutional
rights by subjecting him to excessive force. The
Plaintiffs also brought state |aw clains against the
officers for gross negligence, assault and battery, and
I ntenti onal infliction of enot i onal di stress.
Additionally, Raterink brought a claim for bystander
recovery.

After extensive discovery all defendants noved for
sunmary judgnent. The district court granted the City of
La Porte’s notion, and it is not a party to this appeal.
See Meadours v. Ernel, No. H 04-102, 2005 W 1923596, at
*5-*6 (S.D. Tex. Aug. 10, 2005). The court also granted
the officers’ notion with regard to Raterink’ s bystander
liability claim and the Appellants have not cross-
appealed that ruling. Id. at *10. The district court
denied summary judgnent on qualified inmmunity grounds

because “there does exist a genuine issue of material



fact as to whether the force they wutilized” was
unreasonable. Id. at *8. Lastly, the court denied the
officers’ notion for summary judgnent on the Plaintiffs’
state law clains. |Id. at *9-*10. The officers tinely
appeal ed.
1. Discussion

A. Separate Consideration of Each Oficer’s Actions

As a threshold matter, the officers argue that in
determning the applicability of qualified imunity we
shoul d consi der t he conduct of each of ficer
| ndependently. The district court, however, anal yzed the
officers’ actions collectively, because it found they
acted in unison. Id. at *6. In reaching that result the
district court relied on Jacobs v. Wst Feliciana
Sheriff’'s Departnent, 228 F.3d 388, 395 (5th G r. 2000).
In Jacobs, we noted that the defendants did not act in
uni son, and held that, “[a]ccordingly . . . we exam ne
each individual defendant's entitlenment to qualified
Il munity separately.” 228 F.3d at 395. Relying on this
statenent, the district court fashioned a rule that if

defendants act in wunison, their conduct should be



consi dered col l ectively.

The district court’s finding that the officers acted
in unison is a finding of fact that we cannot review at
this stage. See Flores v. City of Pal aci os, 381 F. 3d 391,
394 (5th Cr. 2004). But even accepting that factual
finding, we hold that the district court erred in
considering the officers’ actions collectively.

The district court’s decision to consider the
officers’ actions collectively because it found they
acted i n uni son extends the hol di ng of Jacobs beyond what
prudence and case |law allows. See Stewart v. Mirphy, 174
F.3d 530, 537 (5th Gr. 1999) (holding that each
defendant’s actions in a 8 1983 case nust be considered
I ndi vidual ly). Further, we have consistently exam ned t he
actions of defendants individually in the qualified
I munity context. See Hernandez v. Tex. Dep't of
Protective & Regul atory Servs., 380 F.3d 872, 883-84 (5th
Cir. 2004) (examning the culpability of each defendant
i ndividually to determne if they deprived the plaintiff
of a constitutional right); see also Atteberry v. Nocona

Gen. Hosp., 430 F.3d 245, 253 (5th Gr. 2005) (sane);
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see also Tarver v. Cty of Edna, 410 F.3d 745, 752-54
(5th Gr. 2005 (examning the conduct of two officers
I ndependently and finding that one was entitled to
qualified inmmunity while the other was not).

Addi tionally, we have found no sound reason to extend
Jacobs. The rel evant part of Jacobs itself cites only the
decision in Stewart, and that case nmakes only the bl anket
statenent that “each defendant's subjective
[actions] nust be exam ned separately” and does not
contenpl ate an exception for defendants acting i n unison.
Stewart, 174 F.3d at 537.°3

The district court erred in considering the officers’
actions together, and we instruct the court to consider
the officers actions separately on renmand.*

B. Qualified Immunity

SFurther, no interest is harned by considering the officers’
actions separately. Separate consideration does not require
courts to conduct a separate analysis for each officer in those
cases where their actions are materially indistinguishable, it
merely requires themto consider each officer’s actions.

“Contrary to Plaintiffs’ contention, this argunent is not
wai ved. The officers have consistently urged the district court
to consider their clains for qualified imunity individually. The
district court’s opinion illustrates as much because it expressly
denies the officers’ request to be considered separately. See
Meadours, 2005 WL 1923596, at *6.
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The denial of a notion for summary j udgnent based on
qualified imunity is reviewabl e through an interlocutory
appeal. See Mtchell v. Forsyth, 472 U S 511, 530
(1985). However, we only have jurisdiction to review
questions of | aw. | d. “IWe are restricted to
determ nati ons of questions of |aw and | egal issues, and
we do not consider the correctness of the plaintiff's

version of the facts.” Atteberry v. Nocona Gen. Hosp.,
430 F. 3d 245, 251-52 (5th G r. 2005) (internal quotation
mar ks om tted).

As a result, we cannot review the district court's
determ nation that genuine issues of fact exist about
what happened. See Kinney v. Waver, 367 F.3d 337, 346-47
(5th Cr. 2004) (en banc). In other words, we nmay only
review the district court's conclusion that issues of
fact are material (a l|legal question), but we my not
review the conclusion that those issues of fact are
genui ne (a fact question). See Flores, 381 F.3d at 394.

The district court concluded that genui ne issues of

material fact exist regarding the reasonabl eness of the

force used by the officers, and we lack jurisdiction to
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revi ew whet her the those i ssues of fact are genuine. See
id. W may only review whether the disputed issues are
material to the qualified imunity analysis. See id. W
review this legal question de novo. See Attebery, 430
F.3d at 252.

The doctrine of qualified immunity shields governnent
officials perform ng discretionary functions from civil

liability I nsofar as their conduct does not violate

clearly established . . . constitutional rights of which

a reasonabl e person woul d have known. Flores, 381 F. 3d
at 393-94 (quoting Harlow v. Fitzgerald, 457 U S. 800,
818 (1982)).

A two-step anal ysis applies to reviewng a notion for
sunmary j udgnent based on qualified imunity. |d. at 395.
First, we determ ne whether a constitutional right has
been vi ol ated based on the facts Plaintiffs have all eged.
See id.; see also Sacier v. Katz, 533 U S 194, 200
(2001). Second, we determine whether the officers’
conduct was objectively reasonable in light of "clearly
established" law at the tinme of the alleged violation.

Goodson v. City of Corpus Christi, 202 F.3d 730, 736 (5th
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Cir. 2000).

Regarding the first prong, Plaintiffs all ege that the
of ficers violated Meadours’ Fourth Amendnent right to be
free from excessive force. An excessive force claim
requires Plaintiffs to show, inter alia, that use of
excessi ve force was objectively unreasonable. Id. at 740.
“To gaug[e] the objective reasonableness of the force
used by a law enforcenent officer, we nust bal ance the
amount of force used against the need for force. This
bal ancing test requires careful attention to the facts .

." Flores, 381 F.3d at 399 (alteration in original)
(citation and internal quotation marks omtted). |In order
to determ ne reasonabl eness in the case at bar, several
key factual disputes nust be resolved--for exanple,
whet her Meadours was first shot while charging at O ficer
Kom nek or while he was still atop the doghouse, posing
no immnent threat. Gven the necessity to determ ne
these types of facts, this dispute is material to the
outcone of the case and the officers are not entitled to
sunmary judgnent. See id.

Li kew se, under the second step, the touchstone is
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whet her the officers’ actions were objectively reasonabl e
under existing |aw. As nentioned above, certain factua
di sputes nust be resolved before we can decide
reasonabl eness here. See id. Thus, the factual disputes
cited by the district court are materi al .

In sum the district court found that issues of fact
exi st. The district court found that both sides presented
evi dence to support their version of events and thus, the
| ssues of fact were genuine. VWhile we lack jurisdiction
to review that finding, we my review the district
court’s determnation that the factual 1issues are
material. The question of when and where Meadours was
shot is integral to determ ning whether the officers’
actions were reasonable, and consequently, we concl ude

that the dispute is material.® Because genui ne issues of

°OF course, if we were able to conclude that the officers
actions were objectively reasonabl e even under existing | aw and
the facts alleged by the Plaintiffs, the dispute would not be
material and they would be entitled to qualified immunity. See
Ki nney, 367 F.3d at 357. W cannot find that here. See Tennessee
v. Grner, 471 U S. 1, 11 (1985) (holding that an officer cannot
use deadly force unless a suspect poses an imm nent threat of
serious physical harn). W also note that Meadours was not a
crim nal suspect. Although we have not had the occasion to
consider qualified imunity in the context of the police killing
a nentally ill individual, we note that the Ninth Grcuit has
held “the governnental interest in using [deadly] force is
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material fact exist, sunmmary judgnment is not appropriate
and we remand for a trial on the nerits.?®

W  express no  opinion about t he ul timate
reasonabl eness of the officers’ actions. It is for ajury
to decide the factual disputes, and at this stage we
cannot say the officers are entitled to qualified
I munity. See Kinney, 367 F.3d at 347 n.8 (noting that
because of our limted reviewin this context “officials
may sonetines be required to proceed to trial even though
the ultimate resolution of th[e] factual disputes may
show that they are entitled to qualified inmunity”).

C. State Law O ains

The officers noved for sunmary j udgnent on

di m ni shed by the fact that the officers are confronted, not with
a person who has commtted a serious crine against others, but

wth a nentally ill individual.” Deorle v. Rutherford, 272 F.3d
1272, 1283 (9th Gr. 2001). Further, the Gty of La Porte’s
policy for using force against a nentally ill individual states

that “[i]f an officer nmust control and restrain a nentally ill
person, he shall use the | east anmount of force.”

®The officers argue that because Sergeant Ernel did not
actually shoot Meadours wth a bullet, he should be entitled to
summary judgnent on his qualified imunity defense. However, the
district court found that Ernel’s use of the beanbag gun
constituted deadly force, and while we may doubt that concl usion,
it is afinding of fact we cannot review at this stage. See
Flores, 381 F.3d at 399. Because questions of fact exist whether
deadly force was reasonable, Ernel is not entitled to sunmary
j udgnent .
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Plaintiffs' state |law clains, arguing that (1) they are
entitled to official imunity under Texas law, (2) the
Texas Cvil Practice and Renedi es Code bars Plaintiffs'
tort clainms; and (3) Raterink could not prove her
bystander claim The district court granted the notion as
to part three but denied the rest.

The “good faith” test applied by Texas law in
determning official immunity s evaluated under
substantially the sanme standard used for qualified
I munity determ nations in 8 1983 acti ons. See Mowbray v.
Caneron County, 274 F.3d 269, 280 (5th Gr. 2001); see
also Gty of Lancaster v. Chanbers, 883 S.W2d 650, 656
(Tex. 1994) (equating the good faith test to a test of
obj ective |egal reasonabl eness). But see Hernandez v.
Tex. Dep't of Protective & Regulatory Servs., 380 F.3d
872, 883-84 (5th Cir. 2004) (highlighting m nor
differences between the two standards). Any difference
between the qualified imunity standard and the offici al
I munity standard is immaterial here, and we reach the
same result on this claimas we do on the § 1983 claim

the officers are not entitled to summry judgnent.
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Furthernore, we find that Texas Cvil Practice and
Renedi es Code § 101.106(a) does not bar Plaintiffs’ suit
in this case.’” That statute, barring suits against
governnental enployees if plaintiffs bring suit against
the governnental wunit, does not apply to intentional
torts. See Tex. Qv. Prac. & Rem CopoE § 101.057(2)
(excluding fromthe entire chapter clains “arising out of
assault, battery, false inprisonnent, or any other
I ntentional tort”).

We recognize that sonme Texas courts have extended
section 101.106 to include intentional torts, relying on
the fact that the Texas Suprenme Court, albeit wthout
di scussion, applied section 101.106 to an intentional
tort in Newman v. Obersteller, 960 S.W2d 621, 622-23
(Tex. 1997). However, Newran stands for the proposition
that section 101.106 is an imunity statute, and not a

bar. See 960 S.W2d at 622-23. The Court held the “bars

That section reads: “The filing of a suit under this
chapt er against a governnental unit constitutes an irrevocable
election by the plaintiff and i medi ately and forever bars any
suit or recovery by the plaintiff against any individual enployee
of the governnental unit regarding the sane subject matter.”

Texas Cv. Prac. & REM CobE § 101.106(a).
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any action” |anguage of the fornmer version of section
101. 106 “is an unequivocal grant of i1mmunity in this
context.” |d. at 622. Newran never explicitly held that
section 101.106 should be applicable to intentional
torts. In addition, Newman relied on the | anguage of the
prior version of section 101.106. G ven the uncertainty
of Newmran's applicability here, we feel conpelled to
follow the plain |Ianguage of section 101.057(2). Thus,
section 101. 106 does not apply to these intentional tort
cl ai ns.
[11. Concl usion

For the foregoing reasons we affirm the district
court’s order denying summary judgnent for the
Def endants, and remand for a trial on the nerits.

AFFI RVED.
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