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Del i a Gonez- Moreno appeal s the district court’s denial of her
motion to suppress evidence obtained during a search of her
residence for illegal aliens. Because the federal agents and
police officers inpermssibly created the conditions that they
deened to be exigent circunstances for warrantless entry into the
resi dence, and because Gonez-Mreno’'s consent for a second search
of the residence was not an independent act of free wll, we
REVERSE the district court’s denial of Gonez-Mreno' s notion to
suppress, VACATE CGonez-Mireno’s sentence, and REMAND for

proceedi ngs not inconsistent with this opinion.



| .

At the notion to suppress hearing, Immgration and Custons
Enforcement (“ICE’) agent Gary Renick testified that sonetine
between 3:30 and 4:30 p.m on Sunday, February 27, 2005, he began
survei |l l ance of 3806 Kennon in Houston, Texas. The surveillance
responded to an anonynous tel ephone call stating that twenty to
thirty illegal aliens would be at the residence that day. The
resi dence consisted of two buildings: a main house in the front
(the “front house”) and a second, snaller house in the back that
| ooked |i ke a garage but had been converted into |living quarters
(the “back house”).

During the surveillance, Renick observed two nen and a wonan
by the front corner of the house. According to the district court,
Renick believed these individuals were acting as “lookouts.”
Reni ck al so observed a ot of traffic at the residence, including
a Ford Thunderbird that arrived and departed several tines,
suggesting to himthe transportation of illegal aliens. Fromhis
vantage point, Agent Renick could not identify the individuals
entering or leaving the residence in the vehicles. Reni ck
requested that a helicopter view the property.

Reni ck had been working for ICE and its predecessor for eight
and a half years. He testified that illegal aliens are typically
stored as a group in a stash house until a relative pays the
smuggler’s fee. He believed that the Thunderbird s activity at the
residence was consistent with vehicle activity at nopst stash
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houses. Based on his training, he believed that the resi dence was
probably a stash house.

| CE special agent Christian Kaufman testified that he net
Renick at 4:30 p.m at a small park one block across from the
residence. By 5:45 or 6:00 p.m, several other agents arrived at
the park until there were approximately ten to twelve agents and
police officers (collectively “officers”) at the park. Wile the
officers were assessing the situation, a man wal ked past the
of ficers, | ooked at them wal ked to a vacant | ot across the street,
and then ran in the direction of the 3806 Kennon resi dence. Renick
testified: “So we were thinking mybe he saw us and was going to
go tell them So we decided we needed to just go ahead and go over
there.” Renick admtted, however, that he could not say if the man
actually ran to the 3806 Kennon residence, nor did the district
court make any findings on the matter. Renick testified that they
deci ded to approach the residence to secure the exits to the front
and back houses and to conduct a “knock and talk” to ask if any
illegal aliens were present.

It was approximately 6:45 p.m when the ten to twelve arned
officers arrived at the residence to conduct a “knock and tal k,” at
which tinme the helicopter also arrived above the residence.
Kauf man and several others headed to the front door of the front
house, while Renick and others proceeded to the back house.
Several officers remained in the general area surrounding the two
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As they approached the front house, Kaufrman and the officers
wth himwere clearly identified as “Police” and “Departnment of
Honel and Security.” When they knocked on the front door, they
recei ved no answer, but they could hear people noving inside. One
of the officers checked the door knob, which was | ocked. Kaufnman,
upon hearing a “commotion” in the backyard, made his way to the
back.

Meanwhi | e, Renick, his partner, and a police officer knocked
on the door to the back house, announcing “Police! Police! Open
the door.” They also clearly were | abeled “Police.” Through a
w ndow, Renick’s partner could see “a | ot of people” inside. No
one responded or opened the door to the back house. |nstead, upon
the officers’ knocking, the lights went out inside, and the
of ficers could hear sounds frominside |like that of peopl e pushing
agai nst the door to barricade it.

At about this tine, a man exited the front house through a
back door but stopped when he saw the officers. Seeing the
officers, the man turned and ran back inside. Kaufman and several
officers drew their weapons and followed the man into the front
house to protect the officers and any illegal aliens from any
potential armed snugglers. They quickly secured the front house,
bringing all twelve occupants out to the backyard. Wth their
weapons drawn, the officers ordered everyone on the ground. |CE
agent Juan Castillo testified that nost of the persons detained
wer e handcuf fed, although Gonez- Moreno was not handcuffed. At the
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officers’ request, the helicopter shined its search |ight on the
backyard to light up the area.

I n the backyard, Gonez-Mireno identified herself as the owner.
She was cooperative and agreed to speak with the officers. Renick
gave her an oral Mranda warning but did not state that she was
under arrest. He asked her if there were nore illegal aliens in
the back house, and she replied affirmatively. Renick testified
that he then told her, “Wre going to get in that door one way or
another.”! Apparently a transition was occurring from “knock and
tal k” to “knock down and search.” Conez-Mreno, however, offered
totalk to the people inside, who conplied with her request to open
t he door. Shortly thereafter, the interior ceiling of the back
house caved in, revealing additional illegal aliens hiding in the
attic. The officers secured the back house, bringing out thirteen
peopl e.

At approximately 7:30 p.m, after the officers secured both
houses, agent Castillo brought Gonez-Mreno into the dining room
and asked her to sign a witten consent formgiving the officers
perm ssion to search the prem ses. She conpli ed. The officers
conducted a second search of the residence and found noney,
receipts, and a “pollo list.”

Later that evening, Castillo took Gonez-Mreno to the |CE

of fice and questioned her. At the ICE office, Castillo read Gonez-

! In contrast, Gonez-Mreno testified that she heard an
officer say, “If they don’t open, we've got to shoot.”
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Moreno her Mranda rights and wote down a statenent that she gave
and then signed. Gonez- Moreno stated that she rented the back
house to Neneci o Rubio for $700 per nonth; that she was aware that
he used the back house to house illegal aliens; and that on t he day
before the raid, she agreed to house fourteen illegal aliens in her
home for $50 per alien.

Inthe district court, Gonez-Mreno noved to suppress evi dence
obtained as a result of the search of her residence. The district
court denied her notion and found her guilty of conspiracy to
har bor illegal aliens in vi ol ati on of 8 U S C 8§
1324(a) (1) (A (iii). On appeal, Gonez-Mireno only appeals the
deni al of her notion to suppress.

1.
In an appeal of a denial of a notion to suppress evidence,

this Court reviews the district court’s | egal conclusions de novo

and its findings of fact for clear error. United States v. Keith,

375 F.3d 346, 348 (5th Cr. 2004). “Afinding of fact is clearly
erroneous ‘when although there is evidence to support it, the
reviewing court on the entire evidence is left with a firm and
definite conviction that a m stake has been commtted.’”” In re

M ssionary Baptist Found. of Am, Inc., 712 F. 2d 206, 209 (5th Gr.

1983) (quoting United States v. United States Gypsum Co., 333 U. S

364, 395 (1948)). |If, however, there are virtually no contested

facts, our reviewis essentially de novo. United States v. Veqga,

221 F. 3d 789, 795 (5th G r. 2000).
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Warrantl ess searches of a person’s hone are presunptively
unr easonabl e unl ess the person consents, or unless probabl e cause

and exigent circunstances justify the search. United States V.

Jones, 239 F.3d 716, 719 (5th Gr. 2001). The burden is on the

governnent to establish circunstances justifying a warrantless

sear ch. United States v. Wallen, 388 F.3d 161, 164 (5th Cr.
2004) . W may affirm a district court’s ruling on a notion to

suppress on any basis established by the record. United States v.

| barra- Sanchez, 199 F.3d 753, 758 (5th Cr. 1999).

A

The first question is whether the officers acted with probable
cause and under exigent circunstances when they initially raided
and searched CGonez-Mreno’'s hone. However, we need not determ ne
whet her the officers acted with probabl e cause because we concl ude
that the exigent circunstances arose because of the conduct of the
of ficers.

The presence of exigent circunstances is a finding of fact
reviewed for clear error. Jones, 239 F.3d at 719-20. To determ ne
whet her exigent circunstances existed, we |ook to the foll ow ng

non- exhaustive list of factors:

1. the degree of urgency involved and the anount of
time necessary to obtain a warrant;

2. the reasonable belief that contraband is about to
be renoved;

3. the possibility of danger to the police officers

guarding the site of contraband while a search
warrant is sought;



4. information indicating that the possessors of the
contraband are aware that the police are on their
trail; and

5. the ready destructibility of the contraband and the
know edge that efforts to dispose of [contraband]
and to escape are characteristic behavior of
persons engaged in the [contraband] traffic.

ld. at 720 (citations omtted). Exi gent circunstances nay nhot
consi st of the |ikely consequences of the governnent’s own actions
or inactions. Vega, 221 F.3d at 798-99. |In determ ning whet her
officers create an exigency, this Court focuses on the
“reasonabl eness of the officers’ investigative tactics |eading up

to the warrantless entry.” Jones, 239 F.3d at 720 (quoting United

States v. Blount, 123 F.3d 831, 838 (5th Cr. 1997)). One
reasonable investigative tactic is a “knock and tal k” strategy
where officers seek to gain an occupant’s consent to search or
where officers reasonably suspect crimnal activity. [|d. at 720.
This court has held that a “knock and tal k” strategy was reasonabl e
where the of fi cers who approached t he house were not convi nced t hat
crimnal activity was taking place nor did they have any reason to
believe the occupants were arned. See id. at 721.

The district court found exigent circunstances and rejected
Gonez- Moreno’ s ar gunent t hat the officers created them
Specifically, the district court concl uded that exi gent
ci rcunst ances arose when the man exited the back door of the front
house, saw the officers, and ran back inside. According to the
district court, it was this situation, when coupled with the
anonynous tip, the activities detected during surveillance, and the
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peopl e that the officers saw through the windowin the back house,
that created probable cause and exigent circunstances. The
district court concluded that these exigent circunstances permtted
the officers to secure the house to protect their safety and the
safety of those inside.

Not so fast. Review ng the district court’s holding for clear
error, we are “left with a firm and definite conviction that a

m st ake has been commtted.” See In re M ssionary Bapti st Found.,

712 F.2d at 209 (quoting United States Gypsum 333 U S at 395).

Here, the officers’ “knock and talk” strategy failed. In the first
pl ace, the officers inproperly executed the “knock and talk”
strategy, and secondly, the “knock and talk” did not result in
soneone voluntarily comng to the door. The purpose of a “knock
and talk” is not to create a show of force, nor to make demands on
occupants, nor to raid a residence. I nstead, the purpose of a
“knock and tal k” approach is to make investigatory inquiry or, if
officers reasonably suspect <crimnal activity, to gain the
occupants’ consent to search. Jones, 239 F.3d at 720. Here, the
officers did not engage in a proper “knock and tal k” but instead
created a show of force when ten to twelve arned officers net at
the park, drove to the residence, and fornmed two groups--one for
each of the two houses--with a helicopter hovering overhead and
several officers remaining in the general area surrounding the two
houses. When no one responded to the officers’ knocking, the
officers inperm ssibly checked the knob on the door to the front
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house to determne if it would open, and sinmultaneously, at the
back house, announced their presence while demanding that the
occupants open the door. Wen officers demand entry into a hone
w t hout a warrant, they have gone beyond the reasonabl e “knock and
tal k” strategy of investigation. To have conducted a valid,
reasonabl e “knock and tal k,” the officers coul d have knocked on t he
front door to the front house and awaited a response; they m ght
have then knocked on the back door or the door to the back house.
When no one answered, the officers should have ended the “knock and
tal k” and changed their strategy by retreating cautiously, seeking
a search warrant, or conducting further surveillance. Her e,
however, the officers made a show of force, demanded entrance, and
rai ded the residence, all in the name of a “knock and talk.” The
officers “knock and talk” strategy was unreasonable, and
accordingly, the officers created the exigent circunstances.

The district court erred in findingthat exigent circunstances
justified entry into the front house when the man exited the back
door to the front house, saw the officers, and ran back into the
house. According to the officers, they followed the man into the
house because they needed to surprise the occupants and any
potential arnmed smugglers to divert a possible shoot-out. Thi s
argunent fails because the officers had already | ost any el enent of
surprise when they announced their presence, knocked on the doors,

and demanded entry.
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Qur conclusion that the officers unreasonably created the
exi gent circunstances is consistent with our decision in Vega. See
221 F.3d at 798-800. In Vega, police officers received a tip from
an informant that three individuals would be driving through
Brownsville, Texas, in a dark sedan with Florida |icense plates.
The officers | ocated the vehicle, placed it under surveill ance, and
followed it to a residence in Brownsville. The officers believed
the suspects to be arnmed and in possession of illicit drugs.
Al t hough the officers did not have a search warrant or probable
cause, “without justification, they abandoned their secure
surveil |l ance positions and took action they believed m ght give the
suspects cause and opportunity to retrieve the weapons or di spose
of the drugs.” Id. at 800. Nine officers surrounded the
residence. O the nine, three clearly-identified police officers
approached the front door, knocked, and announced “Brownsville
Police.” Sinmul taneously, Vega ran out a back door but was
appr ehended. | medi ately thereafter, an officer clinbed the
perineter fence into the backyard, heard novenent in the house, and
decided to enter the house through the back door, |eft open by
Vega, to protect the safety of his fellow officers. The officers
di scovered and seized marihuana in the residence. Before the
district court, the defendants noved to suppress evidence found
during the search, but the district court denied the notion. On

appeal, we reversed, relying primarily on United States v. Minoz-

Guerra, 788 F.2d 295 (5th Cr. 1986). W held that the officers
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could not rely on the “circunstances of their own making” to
justify their warrantless search. Vega, 221 F.3d at 800.
Accordi ngly, we asked only whether exigent circunstances existed
before the of fi cers approached the resi dence, and we concl uded t hat
they did not. |1d.

Here, like the officers in Vega, Renick initiated surveillance
based on a tip. Based on his surveillance, Renick believed that
the residence housed illegal aliens. Like the nine officers who
surrounded Vega's house, ten to twelve officers approached Gonez-
Moreno’ s resi dence. I n approachi ng Gonez-Mreno’ s residence, it
was cl ear that the officers’ actions “m ght give the suspects cause
and opportunity to retrieve [] weapons.” See id.? As in Vega, the

officers were clearly marked “Police,” and as in Vega, the officers
at the back house announced their presence. Furthernore, as in
Vega, when a man ran out of the house, the officers rushed inside
to secure the house and to protect thenselves. Consistent with

Vega, the officers nmay not rely on the “circunstances of their own

2 Renick and Kaufman testified that smugglers are usually
ar med.
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maki ng” to justify the exigent circunstances that devel oped when
t hey approached the residence. See id.?3**

Therefore, we hold that exigent circunstances did not justify
the initial raid into and the warrantl ess search of Gonez-Mreno’s
resi dence, and, that the raid and search viol ated Gonez-Mreno’' s
Fourth Amendnent rights.

B

As we have hel d above, the initial raidinto and the search of
Gonez- Moreno’ s resi dence was unconstitutional. Therefore, the next
question is whether Gonez-Mreno s consent to conduct the second
search of the residence — which she provided shortly after the

initial raid and search — was vali d.

Consent is valid only if it is voluntary. United States v.

Her nandez, 279 F.3d 302, 307 (5th Gir. 2002).° Furthernore, if an

3 G@venthe simlarity of the facts of this case to the facts
in Vega, our conclusion is dictated by Vega. To the extent that
United States v. Newman, = F.3d __, No. 05-20603 (5th Gr. Dec. 5,
2006), reaches an opposite concl usi on under anal ogous facts, we are
constrained to followthis Court’s earlier panel opinion in Vega.
See United States v. Zuniga-Salinas, 945 F. 2d 1302, 1306 (5th Cr
1991) .

4 W need not deterni ne whether exigent circunstances existed
before the officers approached the residence. Despite vague
assertions to the contrary, no one seriously contends that the
events occurring before the officers approached the residence
justified entering the front house w thout a warrant. This is
pl ai nly evident given that the officers chose to conduct a “knock
and talk” rather than raid the front house i nmedi ately.

> To determ ne whether consent is voluntary, this Court uses
a six factor test:

1. the voluntariness of the defendant’s custodi al
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i ndi vidual gives consent after being subject to an initial

unconstitutional search, the consent is valid only if it was “an
i ndependent act of free will, breaking the causal chain between the
consent and the constitutional violation.” 1d. Under Hernandez,

this Court uses a three-factor test to detern ne whether consent

was an i ndependent act of free wll:

1. the tenporal proximty of the illegal
conduct and the consent;
2. t he presence of i ntervening

ci rcunst ances; and
3. the purpose and the flagrancy of the
initial msconduct.
ld. (citations omtted).
The district court held the initial raid and search
constitutional due to exigent circunstances and probabl e cause, and
accordingly, it did not determ ne whet her Gonez- Moreno’ s subsequent

consent constituted an i ndependent act of free will. Instead, the

district court only addressed whether Gonez-Mdreno’ s consent was

vol unt ary.

st at us;

2. the presence of coercive police procedures;

3. the extent and | evel of the defendant’s cooperation
with the police;

4. the defendant’s awareness of his right to refuse
consent ;

5. the defendant’s education and intelligence; and,

6. the defendant’s belief that no incrimnating

evidence will be found.

United States v. Hernandez, 279 F.3d 302, 307 (5th GCr
2002)(citations omtted). No single factor is dispositive. |d.
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Here, we do not decide whether Gonmez-Mreno’'s consent was
voluntary because even if it were, her consent was not an
i ndependent act of free will, given the closeness in tine between
the initial unconstitutional raid and the consent she gave, the
absence of intervening circunstances, and the “flagrancy” of the
initial unconstitutional raid into and the search of her hone. See

id.: see also Vega, 221 F.3d at 802.

L1,

Because the officers inpermssibly created the exigent
ci rcunstances and because Gonez-Mreno's consent was not an
i ndependent act of free will, we hold that the searches of CGonez-
Moreno’ s residence were unreasonabl e under the Fourth Amendnent.
For these reasons, the denial of Gonez-Mdreno’s notion to suppress
i s REVERSED, her sentence is VACATED, and the case is REMANDED f or
proceedi ngs not inconsistent with this opinion.

REVERSED; VACATED, REMANDED
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