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Def endant - Appel l ant Terry Smth appeals her sentence for
making a false statenent to a federal agent, to which crine she
pl eaded guilty. Relying on the Suprene Court’s decision in United

States v. Booker,! she contends that the district court erred in

enhancing her sentence under the then-mandatory Sentencing
Guidelines (“U S.S.G"”) based on facts found by the judge, but
which were neither admtted by her nor found by a jury beyond a
reasonabl e doubt. As we determ ne that the governnent has net its
burden of showing that the error was harmess in that it did not

affect Smth's sentence, we affirm

1125 S. Ct. 738 (2005).



.  FACTS AND PROCEEDI NGS

When agents of the Federal Bureau of Investigation (“FBI")
executed a search warrant at the Bossier City honme of Smth and her
husband, Ceci | Pierre, as part of an ongoing crimnal
investigation, the latter falsely identified hinself as “Joshua
Smth,” which is the nane of the couple’s second child. Smth
expressly confirmed to the agents that this was in fact her
husband’ s nane. Once Pierre was booked and fingerprinted, the
agents discovered his true identity.

The investigation concerned an alleged crimnal conspiracy
i nvol vi ng 43 accounts at E*Trade Fi nanci al and the ATMcards |i nked
to those accounts, which were issued in various nanes and delivered
to several different addresses, including to a mail box allegedly
opened and accessed by Smth at the Packages Plus store in Bossier
City. Pierre confessed to the crines alleged, but insisted that
his wife unwittingly participated wthout know edge of the
fraudul ent nature of the schene. The FBI investigation reveal ed,
however, that the mail box at Packages Plus had been opened by
Smth, who had confirnmed her identity with her driver’s |license and
soci al security card, and that she was the individual who received
mail from the box. The phone nunber Smth provided on the
application for the box was the sane as that used to access the
E*Trade accounts. Moreover, when FBlI agents conducted their search
of the couple’s hone they discovered in plain view scattered
t hroughout the house, several pieces of mail from E*Trade as wel |l

as debit and credit cards issued in various nanes.



In June of 2004, a federal grand jury returned a 51-count
i ndi ctment agai nst Smth and Pierre, charging themw th mail fraud,
wre fraud, conspiracy, and false statenents to a federal agent.
Pursuant to a witten plea agreenent entered into the follow ng
month, Smth pleaded guilty to Count 50, which charged her with
maki ng false statenments to a federal agent in violation of 18
US C 8 1001. This crime carries a statutory penalty of up to
five years’ inprisonnent for false statenents not involving
international or donestic terrorism? The district court accepted
Smth' s guilty plea.

The base offense | evel for the false statenent to which Smth
pl eaded guilty was 6,2 but the pre-sentence investigation report,

whi ch considered all allegations in the indictnment, recommended a

total offense level of 15. 1In conbination with a crimnal history
category of Il, this produced a CGuideline inprisonnment range of 21
to 27 nonths. |In Decenber of 2004, the district court entered a

sentence of 24 nonths’ inprisonnent to be foll owed by 36 nont hs of
supervi sed rel ease. The court further ordered Smth to nake
restitution to E*Trade of $20,382.37. |n determ ning the sentence,
the district court expressly applied the specific offense
characteristic of “jointly undertaken crimnal activity” provided

inUS S G §1B1.3(a)(1)(B). Citing Blakely v. Washington,* Snmith

objected to the enhancenent based on her role in the alleged

218 U.S.C. § 1001(a) (2005).
2 U.S.S.G § 2Bl.1(a)(2).
4 542 U.S. 296 (2004).



conspiracy, which she had not adm tted and whi ch had not been found
by a jury beyond a reasonabl e doubt. The district court overrul ed
the objection and Smith tinely filed a notice of appeal the sane
nont h.

Foll ow ng the Suprene Court’s decision in Booker, which was
i ssued the next nmonth, Smth filed a notion under 28 U.S.C. § 2255
to vacate, set aside, or correct her sentence, asserting Booker
error. Her direct appeal in this court was stayed pending the
district court’s resolution of the § 2255 notion.® In May of 2005,
the district court denied Smth's § 2255 notion, stating:

It is clear that in spite of Booker, this court was free
t o consi der aggravating factors without violating Smth’s
Si xth Anendnent rights. The Mares deci si on denonstrates
this court’s ability to consider those factors it deens
relevant, including the anount of noney fraudulently
obtained fromthe victins, and to i npose a sentence upon
Smth that, anong other things, reflects the seriousness
of the offense, pronotes respect for the |aw, provides
just punishnent for the offense, serves as an adequate
deterrent of crimnal conduct, protects the public from
further crimes conmtted by the defendant, and satisfies
the need to provide restitution to any victim of the
of fense. See 18 U.S.C. 8§ 3[5]53(a). This court’s deci sion
to sentence Smith to a twenty-four nonth term of
i nprisonment and to order the paynent of restitution was
well withinits authority, and in no way violated Smth’s
rights under the Sixth Arendnent.®

After the district court’s denial of her 8§ 2255 notion, Smth
renewed her previously stayed direct appeal in this court.
1. ANALYSI S

A. Standard of Revi ew

5> Order of March 16, 2005.

6 Menorandum Ruling denying 8 2255 notion at 4 (May 2, 2005)
(nodified to correct citation to 18 U.S.C. §8 3553(a), cited as §
3353(a) in original).



When a cl ai mof Booker error is preserved by objection in the
district court,” we review the sentence for harnless error.® The
gover nnent bears the “burden of showi ng beyond a reasonabl e doubt
that the error did not affect the outconme of the district court
proceedings, i.e., that the district court would have inposed the
sane sentence absent the error.”® |n other words, Booker error is
harm ess error if it is shown “beyond a reasonabl e doubt that the
district court woul d not have sentenced [t he defendant] differently
had it acted under an advisory QGuidelines regine.”?°
B. Merits

Al though the district court commtted Booker error in
sentencing Smth, that error was harmess and therefore not
reversible error. Inits brief on appeal the governnent quotes the
district court’s MenorandumRul i ng denying Smth' s 8§ 2255 notionto
vacate, also quoted above. Thi s post-Booker statenent by the
district court denonstrates beyond a reasonabl e doubt that it would

have entered the sanme sentence under an advisory Q@uidelines

" A properly raised Blakely objection is sufficient to
preserve Booker error on appeal. United States v. Saldana, 427
F.3d 298, 314 n.67 (5th Cr. 2005).

8 United States v. Pineiro, 410 F. 3d 282, 284 (5th Cr. 2005).

° |d. at 286.
10 United States v. Akpan, 407 F.3d 360, 377 (5th Cir. 2005).

11 Under Booker, when a sentencing judge bound by nandatory
CGuidelines increases the defendant’s sentencing range based on
facts neither found by a jury beyond a reasonable doubt nor
admtted by the defendant — as in this case — the sentence
violates the defendant’s Sixth Amendnent right to a jury trial
125 S. C. at 756.



regine.? Although the court did not expressly state that the
sent ence woul d have been the sane, the indi sputabl e nessage i s that
the court stands by its original sentence, even after Booker.

Furthernmore, nothing in the record on appeal even suggests a

different result. To require district judges to nake talisnanic
incantations in cases like Smth's —when the sentencer’s intent
is otherw se apparent and unanbi guous —woul d be to el evate form

over substance.
I11. CONCLUSI ON
The governnent has net its burden of show ng that the Booker
error in Smth's sentenci ng was harm ess beyond a reasonabl e doubt,
in that the district court would have inposed the sane sentence
under an advisory Cuidelines regine. Smth's sentence s,
t heref ore,

AFFI RVED.

12 Even though this case is perhaps atypical by virtue of the
district judge's post-Booker statenent having been nmade in the
context of an intervening 8 2255 notion, we perceive no nmeani ngf ul
di fference between such a statenent in this setting and one nade on
remand. See United States v. Mller, 406 F.3d 323, 337 (5th Cr
2005) (“Because Booker renders the guidelines advisory, if we were
to remand under Booker the district court would have the discretion
to inpose the sane sentence by giving consideration to the
guidelines and the other factors enunerated in 18 US C 8§
3553(a).").




