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BENAVI DES, Circuit Judge:

The Governnent appeals the district court’s post-Booker, non-
Qui del i ne sentence. W hold that the sentence i s unreasonable with
regard to the sentencing factors enunerated in 18 U . S.C. 8§ 3553(a)

(2000) .

| . BACKGROUND
Appel | ee Davi d Duhon pl eaded guilty to one count of possessing
child pornography in violation of 18 U S.C. § 2252A(a)(5)(2000).
Duhon submtted a factual stipulation in connection wth his plea.

He acknow edged t hat FBI agents found i nages of children engaged in



sexual ly explicit activity on his conputer. Duhon admtted that he

had downl oaded the pictures fromthe Internet.

A THE PRESENTENCE REPORT AND FI RST SENTENCI NG HEARI NG

The presentence report (“PSR’) determ ned a base of fense | evel
of fifteen. USSG § 2&.4 (2002).1 It reconmended three
two-1 evel enhancenents under section 2Q&.4(b) because (1) the
materi al involved mnors under twelve, (2) the of fense i nvol ved t he
possession of ten or nore inmages, and (3) Duhon used a conputer.
The PSR also subtracted three levels for acceptance of
responsibility. US S G 8 3El1.1. Thus, it arrived at an adj usted
of fense |evel of eighteen. G ven Duhon’s category | crimnal
hi story, the PSR cal cul ated the Cui deline range at twenty-seven to
thirty-three nonths inprisonnent.

Duhon objected to the PSR s suggest ed enhancenents for the age
of the children and nunber of inmages involved, citing Bl akely v.
Washi ngton, 542 U. S. 296 (2004). He argued that these facts had
neither been admtted to nor found by a jury beyond a reasonabl e
doubt . He al so noved for a downward departure, claimng that a

back injury he suffered in 1987 was an extraordinary physical

LAl references to the Sentencing Guidelines are to the
2002 volume, which was in effect at the time of Duhon’s offense.
Both the PSR and the district court used the 2002 Guidelines to
cal cul at e Duhon’ s sentenci ng range because the newer Cuidelines
in effect at the tine of Duhon’s sentencing were | ess favorabl e
to him See United States v. Dom no, 62 F.3d 716, 720 (5th GCr.
1995) .



i npai rment that warranted a sentence bel owthe applicabl e Gui deline
range. See U. S.S.G § 5H1L. 4.

At a sentencing hearing on August 25, 2004, the district court
denied Duhon’s nmotion for a downward departure. Consi deri ng
Duhon’ s Bl akely notion, the court decided to stay sentencing until
the Suprene Court issued its ruling in United States v. Booker,
125 S. C. 738 (2005). Before adjourning, the court expressed
hostility toward the Sentencing Cuidelines, |anented Congress’s
crim nalization of possessing child pornography, and prom sed t hat
he woul d gi ve Duhon “the | owest sentence | can give consistent with

my oath.”

B. THE POST- BOOKER SENTENCI NG HEARI NG

Fol | ow ng t he Booker ruling, the sentencing was reconvened on
February 28, 2005. Over the Governnent’s objection, the district
court ruled that Booker precluded it fromusing facts not admtted
by Duhon to enhance his sentence, even under an advisory regine.
The court calculated a @udeline range wthout wusing the
enhancenents for the age of the children or the nunber of inages
involved in the offense. This calculation resulted in an offense
| evel of fourteen and an advisory termof inprisonnment of fifteen
to twenty-one nonths. The court announced, however, that it would
not follow the Qiidelines, characterizing them as “totally

discretionary.” It stated that it would use the discretion granted



by Booker to “deviate fromthe United States Sentenci ng Conm ssion
Gui delines and i npose a sentence that . . . is appropriate based on
the facts.”? The court explained why it thought a | esser sentence
was appropriate and sentenced Duhon to sixty nonths probation.
The Governnent reiterated its objection to the court’s
calculation of the Guideline range. The court responded that it
woul d have inposed the sane sentence regardl ess of which advisory
Cui del i ne range was correct. The Governnent clains on appeal that
the probationary sentence inposed by the district court 1is

unr easonabl e.

1. STANDARD OF REVI EW

The district court’s interpretation of the Cuidelines, even
after Booker, is reviewed de novo. See United States v. Smth,
F.3d __, No. 05-30313, slip op. at n.2 (5th Cr. filed Feb. 17
2006) . We accept the district court’s findings of fact unless
clearly erroneous. United States v. Creech, 408 F. 3d 264, 270 n.2
(5th Gr. 2005). The wultimate sentence is reviewed for
“unr easonabl eness” with regard to the statutory sentencing factors

enunerated in section 3553(a). Booker, 125 S. C. at 765.3

2 The district court used the term“deviation” to
distinguish its sentence from sentences supported by “departures”
made under authority of the Guidelines. In United States v.
Mares, we adopted the phrase “non-Cui deline sentence” to express
this distinction. 402 F.3d 519 n.7 (5th Cr. 2005).

® The rel evant factors include:
(1) the nature and circunstances of the offense and the
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In an opinion filed concurrently with this one, we address
non- Gui del i ne sentences |ike that at issue here. See Smith
F.3d . Before inposing a non-Cuideline sentence, a district
court must consider the Sentencing GQuidelines. 1d. at 5; United
States v. Mares, 402 F.3d 511, 518-19 (5th Gr. 2005). Thi s
consideration requires that the court calculate the appropriate
Quideline range. E. g., Smth, = F.3dat __, at 5 Additionally,

the court should articul ate fact-specific reasons for its sentence.

Mares, 402 F.3d at 519. Those reasons should be “consistent with

the sentencing factors enunerated in section 3553(a).” Smth,
F.3d at _ , at 5-6. The court need not nake “a checkli st
recitation of the section 3553(a) factors.” 1d. at 6. However,

“the farther a sentence varies from the applicable GCuideline

hi story and characteristics of the defendant;
(2) the need for the sentence inposed—
(A) to reflect the seriousness of the offense, to
pronote respect for the law, and to provide just
puni shnment for the offense;
(B) to afford adequate deterrence to crim nal conduct;
(C to protect the public fromfurther crimes of the
def endant; and
(D) to provide the defendant with needed . . . nedical
care, or other correctional treatnent in the nost
effective manner;
(3) the kinds of sentences avail abl e;
(4) the kinds of sentence and the sentencing range
established for—
(A) the applicable category of offense commtted by the
appl i cabl e category of defendant as set forth in the
gui del i nes . :
(5) any pertlnent policy statenent :
(6) the need to avoid unwarranted sentence di sparities
anong defendants with simlar records who have been
found guilty of simlar conduct

18 U.S.C. § 3553(a).



sentence, the nore conpelling the justification based on factors in
section 3553(a) nust be.” 1d. (internal quotation marks omtted).

In reviewing for reasonableness, we assess whether the
statutory sentencing factors support the sentence. |d. at 6; see
United States v. Long Soldier, 431 F. 3d 1120, 1123 (8th C r. 2005).
A non-Quii deline sentence is unreasonable where it “(1) does not
account for a factor that should have received significant weight,
(2) gives significant weight to an irrelevant or inproper factor,
or (3) represents a clear error of judgnent in balancing the
sentencing factors.” Smth, = F.3d at _ , at 6-7; see Long
Sol dier, 431 F.3d at 1123; United States v. Haack, 403 F.3d 997,

1004 (8th Cir. 2005).

[11. D scussioN

The sentence at issue does properly take into account two
section 3553(a) factors. First, under subsection (1), the sentence
reflects the history and characteristics of the defendant. I n
inposing its sentence, the court enphasized Duhon’s |ack of
crimnal record and letters on his behalf fromfamly and friends.
It explained its belief that Duhon was unlikely to reoffend.
Second, the court reasoned that Duhon’s psychiatric rehabilitation
woul d be best served with a probationary sentence that woul d al | ow
himto continue treatnment with his current psychol ogist. This was

consistent with subsection (2)(D)’s mandate to consi der the need to



provide the defendant with nedical care in the nost effective
manner .

Under section 3553(a), however, a sentence nust be supported
by the totality of the relevant statutory factors. United States
v. McBride, = F.3d __, No. 04-4347, slip op. at 5 (6th Cr. Jan.
17, 2006). The sentence at issue fails to account for factors that
shoul d have received significant weight and accords significant
weight to an inproper or irrelevant factor. Specifically, the
sentence (1) does not adequately take into account the Sentencing
Guidelines, (2) fails to sufficiently reflect the seriousness of
Duhon’s of fense, and (3) inproperly gives weight to the Guideline
sentence of a differently-situated codefendant. As a result, the

sentence i s unreasonabl e.

A.  FAILURE TO ADEQUATELY ACCOUNT FOR FACTORS

1. The Sentencing Quidelines

a. The Qi del i ne Range
It is undisputed that the district court failed to determ ne
the correct Cuideline range. We have held that the applicable
range “should be determined in the sane mnner as before
Booker/Fanfan” and that a judge may still find all the facts
supporting a sentence. Mares, 402 F.3d at 519. Thus, the court’s
conclusion that it could not adjust Duhon’s GCuideline range

upwardl y based on facts neither adm tted by Duhon nor proven beyond



a reasonabl e doubt was incorrect. The correct sentencing range was
twenty-seven to thirty-three nonths inprisonnent, not the fifteen
to twenty-one nonths considered by the court.

Duhon argues that this error was harnl ess because the court
stated that it would have inposed the sane non- Cui del i ne sentence
regardl ess of the Q@uideline range. Duhon is correct that the

sentence was inposed in spite of rather than “as a result of an

i ncorrect application of the sentencing guidelines.” 18 U S.C 8§
3742(f). In Villegas, we recogni zed that section 3742(f) survives
Booker . Under that statute, we review de novo and vacate a

sentence inposed “as a result” of a CGudelines error wthout
reaching the sentence’s ultimte reasonabl eness. Vill egas, 404
F.3d at 362. Because Duhon’s non-CGuideline sentence did not
directly “result” fromthe GQuidelines error, it need not be vacated
under Villegas based solely on the m scal cul ati on.

But it does not followfromthis that the error in cal cul ating
the Guideline range is irrelevant to our second-step review for
r easonabl eness. Mares recognized that if the district court
commts a “legal error” in required sentencing procedures, the
sentence may not nerit the “great deference” ordinarily accorded on
reasonabl eness review. 402 F.3d at 520. Anpong those sentencing
procedures required by Mares is that the district court calcul ate
t he Cui deline range before i nposing a non-Qui deline sentence. |d.

at 519; United States v. Angel es- Mendoza, 407 F.3d 742, 746 (5th



Cr. 2005).

This requirenent reflects Booker’s nmandate that sentencing
courts “take account” of the CGuidelines along with other sentencing
goals. Booker, 125 S. C. at 764-65 (enphasis added). |In light of
its duty to “account” for the Cuidelines, the court’s statenent
that it would inpose the sane sentence regardl ess of which range
appl i ed, nakes the sentence nore, rather than |less, problematic.
The court cannot reasonably i npose the sane sentence regardl ess of
the correct advisory range anynore than it could reasonably i npose
the sane sentence regardless of the seriousness of the offense.
Both are sentencing factors that nust be taken into account under
section 3553(a). See Smth, = F.3d at _ , at 5-6 (holding that
the Guideline range nust be a “frame of reference” for a non-
Cui del i ne sentence). A sentencing court cannot evade its duty
under Booker and Mares to correctly calculate the Cuideline range
wth the expedient of saying the Guidelines would not affect the
result. Accordingly, the mscal cul ati on deprives the sentence of
“great deference” and is a factor to be considered in assessing the
reasonabl eness of the sentence.

b. O her Quidelines Provisions

Under Booker, a sentence nmust account for nore than just the
appl i cabl e Gui deline range. Section 3553(a) requires the court to
consi der the “kinds of sentence” avail abl e under the Cuidelines as

well as “any pertinent policy statenent.” 1In the case at bar, the



district court ignored Guidelines provisions relating to probation
and physical injury.

First, the sentence deviates from a relevant advisory
Cui del i ne di sal |l om ng probation in Duhon’s case. The CGuidelines do
not authorize a sentence of probation where the applicable
GQuideline range is in Zone C or D of the Sentencing Table. See
US SG 88 5B1.1 cnt. n.2, 5CL 1(f). Both Duhon’s correct
Guideline range and the range incorrectly used by the district
court fell wthin Zone D See U S.S.G § LA Thus, the
probationary sentence varies, not only from the applicable
Gui deline range, but also fromthe “kinds of sentence” avail able
under the Quidelines. See 18 U. S.C. 3553(a)(4). In such a
situation, the court, at a mninmum should acknow edge that it is
aware that probation would not ordinarily be avail able under the
advi sory Cui del i nes.

Second, the sentence diverges from a policy statenent
prohi biting the consideration of physical condition. The district
court considered Duhon’s back injury in inposing its sentence
Section 5H1. 4 of the Sentencing Cuidelines states that “[ p] hysi cal
condition . . . is not ordinarily relevant in determ ning whet her
a departure may be warranted.” At the pre-Booker sentencing
hearing, the court acknow edged that the GCuidelines would not
permt a downward departure for Duhon’s physical condition. At the

post - Booker hearing, however, the district court relied on Duhon’s
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back injury without explaining its deviation from the advisory
policy statement. W agree with the Sixth Crcuit that a district
court that “relies on any factors which are deened by the
GQuidelines to be prohibited or discouraged . . . [shoul d] address
t hese provisions and deci de what weight, if any, to afford themin
Iight of Booker.” Jackson, 408 F.3d at 305 n.3 (6th Gr. 2005);
see also United States v. Selioutsky, 409 F.3d 114, 118 (2d Cr.
2005) (stating that the district court nust consider the
availability of departure authority before i nposing a non- Cui del i ne
sent ence) . The court’s reliance on Duhon’s physical condition
W t hout addressing the relevant policy statenent is especially
troubling here since the court found that Duhon no |onger sees a
physi ci an and does not take any prescription nedications for his
back injury.*

The court’s failure to appropriately take into account the
Sentencing Guidelines is significant. It is not necessary for us
to decide, however, whether this alone is sufficient to render
Duhon’s sentence unreasonabl e. The sentence also fails to
adequately reflect the seriousness of Duhon's offense and

i nappropriately gives weight to the Guideline sentence of Duhon’s

* The court also noted that Duhon’s disability paynents
woul d be suspended during his incarceration. |t acknow edged
t hat Duhon was married and had a ni neteen-year-old son. To the
extent that the court took into account that Duhon’s famly m ght
suffer sonme financial hardship, it should have simlarly
addressed the policy statenent discouraging this as a ground for
departure. See U S. S.G § 5HL.6.

11



codef endant .

2. Seriousness of the Ofense

Under section 3553(a)(2) (A —£B), the sentence inposed nust
reflect the seriousness of the offense, pronote respect for the
| aw, and afford adequate deterrence. Qur review of the sentencing
transcript convinces us that the district court severely m sjudged
the seriousness of Duhon’s possession of child pornography. As a
result, the sentence fails to advance adequately the objectives of
subsections (a)(2) (A —€B)

The court’s comments at Duhon’s hearings are replete with
criticism of child pornography |aws and suggest that the court
bel i eved Duhon’ s of fense was not harnful to children because Duhon
hi msel f di d not physically nolest anyone. At Duhon’s pl ea hearing,
the district court stated:

There are those who think that the way Congress has

reacted to child pornography is pretty much one size fits

all. . . . [Tlhey've got a lot of folks out there that

w Il take advantage of young people in their day

life [sic] or try to make contact with them That’s on

the one hand. On the other hand, its ny belief . . .

t hat everybody that does what you have admtted to doi ng

here today doesn’t fall in that category, but the |aw

doesn’t make nuch of a distinction, frankly, and that’s

unf ortunate.

Simlarly, at the first sentencing hearing, the court
mnimzed the offense and suggested that prosecuting child

por nography cases was a waste of tinme and resources:

[ The Assistant United States Attorneys] work very hard
for all of us. They do stuff |like get really bad guys

12



that are killing our society wth drugs. They protect us
against terrorists. And sonetines, because the Congress
dictated to them they go out and get people who get on
the Internet and just screwup |i ke what happened in this
case in ny view

It would amaze you-all as taxpayers if you really

under st ood what’'s going on inside the judiciary, inside

all the governnent agencies right now.

M . Duhon knows what | amgoingtodo. . . . | amgoing

to give himas little as | can because | think that’s

what it nmerits.
The Assistant United States Attorney objected, stating that he did
not want to give the i npression that he believed these cases should
not be prosecuted. The court responded that they had
“phi | osophi cal differences” on the issue:

They’ ve got people that ought to go to jail because they

m ght be dangerous and they’ ve got people that do stupid

t hi ngs. If we had a federal statute that says you're

guilty of being stupid, M. Duhon mght be qguilty of

that, but that’s not the point.
At the close of hearing, the court explained to those in attendance
that the prosecutors were just doing “their duty under the oath.
W're all in this together, and usually these are the good guys
putting away the bad guys.” (Enphasis added).

At the post-Booker sentencing hearing, the court simlarly

st at ed,
If there was a federal statute that nade it illegal to do
dunb t hings, you would be guilty. | can only i magi ne how
enbarrassing this is for you today . . . . Nothing in

this record indicates to ne that you re one of those guys
who are going out and trying to hurt young boys or girls,
but we’ve got sone sickos out there that are.

13



The district court’s viewof Duhon’s child pornography of fense
was m sgui ded for several reasons. The court stated that the | aw
fails to distinguish between sinple possession of child pornography
and “try[ing] to nmake contact” with children to “take advantage” of
and “hurt” them The law, in fact, nmakes a drastic distinction.

Congress established a series of distinctly separate

of fenses respecting child pornography, wth higher

sentences for offenses involving conduct nore likely to

be, or nore directly, harnful to mnors than the nere

possessi on of fense. Simlarly, the guidelines clearly

refl ect consideration of whether and the degree to which

harmto mnors is or has been invol ved.

United States v. Gosenheider, 200 F.3d 321, 332-334 (5th Gr.
2000) (collecting cases rejecting departures based on rationale
t hat defendant had “not abused any child, and had no inclination,
predi sposition or tendency to do so”). | ndeed, the applicable
Sent enci ng Qui del i nes provide an of fense | evel of thirty-three for
soliciting mnors under twelve for prohibited sexual conduct using
a computer. See U.S.S.G § 2A3.1(a), (b)(2)(A), (b)(6). Had Duhon
solicited children for sex, rather than possessed child
por nogr aphy, the sentencing range woul d have been 135-168 nont hs,
nore than five tinmes his actual Cuideline sentence. See U.S. S G
8§ bGA Thus, the district court’s view that a sentence bel ow
Duhon’s Cuideline range may have been warranted because the |aw

“doesn’t make much of a distinction” between possession of

por nography and solicitation of children for sex was incorrect.?®

> W disagree with the concurring opinion’s analysis of this
i ssue on several grounds. First, it mscharacterizes the
district court’s comrents. The concurrence states “that the

14



More inportantly, the court’s judgnent that Duhon’s offense
was just a “dunb thing,” a “stupid thing,” and nerely a “screw up”
understates the harm caused by possessing child pornography. In
United States v. Norris, this Court held that children are victins
in the possession of child pornography. 159 F.3d 926, 929 (5th
Cir. 1998). Norris recognized that possessing the images is itself
a form of abuse because it “inva[des] the privacy of the child
depicted.” |d. at 930. The possession perpetuates “a permnent
record” of the original abuse that can “haunt[] those children in
future years.” Id. at 929-30. Additionally, “the consuner of child
por nography i nstigates the original production of child pornography
by providing an economc notive for creating [it].” 1d. at 930.

“[ Pl ossession of child pornography is not a victimess crine. A

district court . . . observ[ed] that the 2003 version of the
Gui del i nes do not distinguish between possessors of child

por nogr aphy who engage in a pattern of non-internet based,
intrastate nol estation of children and those who do not.” The
court below painted with a broad brush and did not entertain the
fine distinctions attributed to it by the concurrence.

Second, the concurrence fails to take into account that
under the 2003 Cui delines a pornography defendant who has al so
nmol ested children would either (a) be sentenced under the sexual
abuse Guideline or (b) receive a higher sentence due to an
increased crimnal history score. See, e.g., United States v.
Lebovitz, 401 F.3d 1263 (11th Cr. 2005) (defendant was sentenced
under 2003 child pornography and sexual abuse CGuidelines and
received 118 nonths inprisonnent); United States v. Sharpley, 399
F.3d 123, 127 n.4 (2d Gr. 2005) (defendant’s crimnal history
score was increased for prior state sexual abuse conviction).
Third, the concurrence conflicts with our precedent. See
G osenheider, 200 F.3d at 333 (holding that the pre-2004
Guidelines “take into account the gravity of a possession of fense
as conpared with nore serious forns of exploitation”).

15



child sonewhere was used to produce the i mages downl oaded . . . ,
in large part, because individuals |like [the defendant] exist to
downl oad the images.” United States v. Yuknavich, 419 F.3d 1302,
1310 (11th Gir. 2005).

The severe nolestation and young children involved in the
i mges suggest that Duhon’s offense could instigate violent abuse.
According to the PSR, the pictures which Duhon downl oaded were of
prepubescent girls aged eight to ten years. These pictures
“i ncl uded phot ographs of a girl being raped by an adult man, forced
to performoral sex and placing foreign objects into her vagina.”
The PSR al so states that Duhon distributed child pornography to at
| east one other individual, his codefendant Berne Life.®

Under the circunstances, the district court msjudged the
seriousness of Duhon’s offense. As a result, the sentence inposed
fails to advance sufficiently the sentenci ng objectives enunerated

in section 3553(a)(2) (A —£B).

® The district court apparently adopted all the factual
statenents contained in the PSR with the exception of paragraph
twenty-four. The adopted facts include paragraph five, to which
Duhon concedes that he nmade no objection. That paragraph
descri bes the graphic pictures found on a disc |abeled “pics from
Dave.” Life stated that the disc was given to himby Duhon.

The court did not resolve a factual dispute regarding
paragraph twenty-four because it concluded Duhon’s Cuideline
range woul d not be affected. Paragraph twenty-four states that
Duhon “admtted to investigators that he distributed child
pornography to two or three friends.” On remand, the district
court should resolve all factual issues material to the sentence,
whet her or not they would affect the advisory range. See Mares,
402 F. 3d at 519.

16



B.  CONSI DERATI ON OF SENTENCI NG Dt SPARI TY W TH CODEFENDANT

In inposing its non-Cuideline sentence of sixty nonths
probation, the district court took into account that Duhon’s
codef endant Berne Life had received a Cuideline sentence of sixty
mont hs probation. The court acknow edged that Life had obtained
t he benefit of a downward departure for “substantial assistance” to
t he Governnent under U . S.S.G 8§ 5K1.1. Because disparity between
Duhon’s and Life's sentences was not “unwarranted” wthin the
meani ng of section 3553(a)(6), the court erred in considering it.
See Long Soldier,431 F.3d at 1123 (stating that “a proper or
relevant factor is one listed under 8 3553(a)”).

We agree with the First and Eighth Grcuits that a sentencing

disparity intended by Congress is not unwarranted. See United
States v. Pho, _ F.3d __, 2006 W. 20574, *11 (1st Gr. Jan. 5
2006); United States v. Sebastian, = F.3d __, 2006 W. 265507, *2-3

(8th Cr. Feb. 6, 2006) (holding that it is “the province of the
pol i cymaki ng branches of governnment to determne that certain
disparities are warranted, and thus need not be avoided’). I n
ot her words, “what counts is the uniformty in sentencing sought by
Congress.” Pho, _ F.3d at __, 2006 W., 20574, at *11 (enphasis in
original).

Several statutory provisions convince us that Congress
bel i eves that defendants who provi de substantial assistance should

general ly recei ve | oner sentences than ot herwi se sim |l arly-situated

17



def endants. Congress has required that the Sentencing Comm ssion
“assure that the guidelines reflect the general appropriateness of
i nposing a | ower sentence than woul d ot herwi se be inposed . . . to
take into account a defendant’s substantial assistance in the
i nvestigation or prosecution of another person who has commtted an
offense.” 28 U S.C. 8§ 994(n). Addi tional ly, Congress provides
judges the authority to sentence bel ow the statutory m ni num where
t he Governnent noves for a substantial assistance departure. See
18 U S.C. § 3553(e). Simlarly, under 18 U S.C. 8§ 3559(d)(2), if
a defendant renders substantial assistance, a judge may give a
sentence less than the otherwise nmandatory sentence of life
i nprisonnment or death. Lastly, substantial assistance departures
are provided for by the Sentencing Guidelines, and Congress has
specified those Quidelines as a factor that nust be taken into
account in inposing a sentence. See 18 U . S.C. 8§ 3553(a)(4)—-(5).
Accordingly, we hold that sentencing disparity produced by
substanti al assistance departures was intended by Congress and is
thus not a proper sentencing consideration under section
3553(a)(6). We note that this conclusion is consistent both with
our pre-Booker jurisprudence and with the Seventh and Second
Circuits’ interpretation of section 3553(a)(6). See United States
v. N chols, 376 F.3d 440, 443 (5th Cr. 2004) (holding that
disparities resulting from departures for substantial assistance

are “justified’); United States v. Boscarino, _ F.3d __, No. 05-

18



2657, slip op. at 7 (7th Cr. Feb. 8, 2006) (holding that “a
sentencing difference based on one culprit’s assistance to the
prosecution is legally appropriate”); United States v. Joyner, 924
F.3d 454, 460-61 (2d G r. 1991) (explaining that Congress intended
di sparities caused by application of the Sentencing Cuidelines);
United States v. Toohey, 132 Fed. Appx. 883 (2d G r. My 23, 2005)
(unpubl i shed) (holding that “Joyner’s construction of the role the
Qui delines play in 8 3553(a)(6) consideration” remains essentially
unchanged in the wake of Booker). Because Life rendered
substanti al assistance, he was differently situated from Duhon in
a way that Congress has deened material. The district court should
have considered the need to avoid disparity anong simlarly-
situated defendants nationwi de rather than disparity with Duhon’s
differently-situated codefendant.

We enphasize the |imts of this holding. W hold only that
the disparity at i ssue here-that between a codef endant who rendered
substanti al assistance and a defendant who did not-is warranted.
A judge may still properly reduce a defendant’s sentence for

appropriate mtigating circunstances particular to that defendant.

| V. CoNcLusI ON

The district court mscalculated the Cuideline range. The
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sentence diverges from advisory Cuidelines provisions relating to
the kinds of sentence available and Duhon’s physical condition

Furthernore, the sentence does not reflect sufficiently the
seriousness of Duhon’s offense. Lastly, the sentence inproperly
gives weight to the CGuideline sentence of a differently-situated
codef endant . On the particular circunstances of this case, the
totality of the statutory sentencing factors fails to reasonably
support the court’s sentence. W therefore VACATE Duhon’ s sent ence

and REMAND for resentenci ng consi stent with Booker and its progeny.
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EMLIOM GARZA, Crcuit Judge, concurring in part and in the

j udgnent :

| agree with the majority opinion except with respect to
subsection I1l.A 2. | would avoid answering the difficult question
of when a district court nakes a “clear error of judgnent” in

assessing the seriousness of an offense. Nor do | agree that the
district court erred in its observation that the 2003 version of
the Quidelines do not distinguish between possessors of child
pornography who engage in a pattern of non-internet based,
intrastate nolestation of children and those who do not. The
Sentenci ng Comm ssion subsequently renedied this oversight by
providing for a five | evel enhancenent where t he possessor of child
por nography “engaged in a pattern of activity involving the sexual
abuse or exploitation of amnor.” US S G 8§ 2&.2(b)(5) (2004).
Because the current version of the (Qidelines draw this
distinction, it was not unreasonable for the district court
consider the prior version s deficiency.

| concur in the judgnent, however, because the district
court unreasonably failed to consider “the need for the sentence
i nposed to afford adequate deterrence to crimnal conduct.” 18
US C 8 3553(a)(2)(B). The district court discussed the need to
protect the public fromfuture crinmes by Duhon, but it failed to
explain how a sentence of probation would discourage others

inclined to obtain child pornography. Wen the sentence i nposed i s
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so far below the Cuidelines range, general deterrence becones a
relevant factor that nust be given significant weight. United
States v. Haack, 403 F.3d 997, 1004 (8th Gr. 2005) (a sentence is
unr easonabl e where the “court fails to consider a relevant factor
that should have received substantial weight”). The district
court’s failure to account for that inportant objective deprives
this extraordinarily |enient sentence of the “conpelling
justification” requiredto render it reasonable. See United States
v. Dean, 414 F.3d 725, 729 (7th Cr. 2005) (“the farther the
judge’s sentence departs from the guidelines sentence . . . the
more conpelling the justification based on factors in section

3553(a) that the judge nust offer”).
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