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Charter School of Pine Gove, Inc. requests that we disnm ss
the St. Helena Parish School Board’'s appeal of a district court’s
remand order returning a lawsuit filed by the Charter School to
Loui siana state court. Because we are persuaded that the School
Board failed to plead facts in its notice of renoval inplicating

the jurisdiction of the federal courts under 28 U S. C. § 1443, we



di sm ss the appeal.

The facts are straightforward. The Charter School sued the
School Board in Louisiana state court alleging that the Board
violated state law when it voted to rescind its prior approval of
a contract allowing the Charter School to operate as a Type |
Charter School under Louisiana |aw.! The School Board renobved the
suit to the Federal District Court for the Mddle D strict of
Loui si ana on grounds that the court had original jurisdiction under
28 U.S.C. 88 1651, 1367, and 1331. The Board alleged that it was
a defendant in an ongoing desegregation case over which the
district court had jurisdiction. The Board clainmed that the
Charter School’s lawsuit raised questions regarding the Board’ s
conpliance with various orders and a consent decree entered in the
desegregation case, giving rise to federal jurisdiction.

Fol | ow ng renoval, the Charter School noved to remand to state
court. The federal district court granted this notion, noting that
it “fail[e]d to discern any federal question on the face of the
state court petition.”? The School Board appeal ed, urging for the
first time that the Charter School’s |lawsuit was renovabl e under
8§ 1443. The Charter School filed a notion to dism ss.

W may not review “decisions to remand when based on a

percei ved | ack of subject matter jurisdiction, evenif the district

! See LA. Rev. STAT. ANN. § 17:3971 et seq. (West 2001).

2 Charter Sch. of Pine Gove, Inc. v. St. Helena Parish Sch. Bd., No. 05-
182-D (M D. La. Apr. 18, 2005) (order granting notion to renand).
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court erroneously believes it lacks jurisdiction.”® However, we
may review an order to remand based on |ack of subject nmatter
jurisdiction when the case remanded was renoved pursuant to 28
U S.C § 1443.% Section 1443 provides:

Any of the following civil actions or crimna

prosecutions, comenced in a State court may be renoved

by the defendant to the district court of the United

States for the district and division enbracing the place
wherein it is pending:

* * * * *x %

(2) For any act under color of authority derived from

any | aw providing for equal rights, or for refusing

to do any act on the ground that it would be

i nconsi stent with such | aw.?®
The Supreme Court has held that 8 1443 “confers a privilege of
renmoval only upon federal officers or agents and those authorized
toact wwth or for themin affirmatively executing duties under any
federal law providing for equal civil rights.”® 1|In addition, we
have observed that 8§ 1443 “allows state officials to renove civi
rights actions against them to federal court when they
denonstrate . . . a colorable conflict between state and federa

lawleading to [their] refusal tofollowplaintiff’s interpretation

of state |aw because of a good faith belief that to do so would

51n re Bissonnet Invs. L.L.C, 320 F.3d 520, 524 (5th Gr. 2003) (citing
28 U.S. C. § 1447(d)).

428 U S.C 8§ 1447(d).
528 U S.C § 1443.
6 City of Greenwood v. Peacock, 384 U S. 808, 824 (1966).
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violate federal law "’

As an initial mtter, we nust determ ne whether we nmay
consi der the School Board's argunent that renoval was proper under
8§ 1443. Odinarily, argunents not raised in the district court
cannot be asserted for the first tine on appeal.® “However, an
argunent is not waived on appeal if the argunent on the issue
before the district court was sufficient to permt the district
court to rule on it.”® W have held that the “[r]Jules of notice
pl eadi ng apply with as nmuch vigor to petitions for renoval as they
do to other pleadings.”® Thus, the School Board' s notice of
renoval was sufficient to raise § 1443 as a ground for renoval if
it provided the district court with facts from which renoval
jurisdiction under this section could be determ ned. !

In its notice of renoval, the School Board alleged that the
Charter School’s lawsuit raised “issues and questions concerning

the nmeaning, interpretation and application” of orders entered in

” Alonzo v. City of Corpus Christi, 68 F.3d 944, 946 (5th G r. 1995)
(quoting Wite v. Wellington, 627 F.2d 582, 587 (2d Cr. 1980)) (quotation
omtted).

8 See In re Liljeberg Enters., Inc., 304 F.3d 410, 427 n.29 (5th Gr.
2003) .

°1d.

0 Brown v. City of Meridian, 356 F.2d 602, 606 (5th Cir. 1966); see Al man
v. Hanl ey, 302 F.2d 559, 562 (5th Cr. 1962) (“The absence of detailed grounds
setting forth the basis for renoval is not fatal to defendant’s right to
remove.”).

11 See 14C CHARLES ALAN WRI GHT, ET AL., FEDERAL PRACTI CE AND PROCEDURE § 3733 (3d ed.
1998) (noting that a notice of renoval “should be sufficient if the court is
provided the facts fromwhich renoval jurisdiction can be deterni ned” (enphasis
added)) .



t he desegregati on case. The Board noted that the court had entered
a consent decree allowing it to operate a Type | Charter Schoo
subject to the restrictions contained in the desegregation orders.
The Board asserted that it voted to rescind the Charter School’s
contract in response to a di spute between the parties involving the
Board’ s conpliance with the consent order, and the Board’ s concerns
that operation of the Charter School would obstruct efforts to
conply with the desegregation orders. |In short, the Board clains
that it rescinded the contract because the Charter School’s
operations would have placed the Board in conflict with its
obligation to abide by the desegregation orders.

I n Bohl ander v. |SD Nunber One of Tulsa County, ! the Tenth
Circuit held that a suit brought by patrons of a school district
seeking to enjoin the inplenentation of a federally approved pl an
to elimnate racial discrimnation and segregation in Tul sa County
school s was properly renoved by the school district under 8§ 1443.
The court found that the school district was acting under col or of
law to carry out a federally designed and approved desegregati on
plan, and that the lawsuit seeking to enjoin the district’s
activities fit squarely within the confines of § 1443. Thus
Bohl ander supports the proposition that a direct attack upon a
school board' s inplenentation of a desegregation plan creates

federal subject matter jurisdiction under 8 1443.

12 420 F.2d 693 (10th Gr. 1969).



Here, the Charter School’s lawsuit is not a direct attack on
t he desegregation orders or the consent decree. Rather, the suit
all eges only that the School Board acted contrary to state | aw when
it voted to rescind its contract with the Charter School. A
anal ogous set of facts were addressed by the Seventh Circuit in
County Col |l ector of Wnnebago County v. OBrien.*® |In OBrien, the
court held that a school district could not enploy 8 1443 to renobve
a lawsuit objecting to taxes that it had |evied. The schoo
district clainmed that the taxes were levied as a result of a
consent decree reached in a federal desegregation |awsuit that
required the school to fund renedial prograns. The district
further opined that the lawsuit would directly interfere with its
obligation under the consent decree as it would dry up its source
for funds necessary to inplenent the renedi al prograns.

The court held that renoval was not proper under 8§ 1443. The
court noted that the district was not explicitly ordered to take
the actions for which it was sued--nanely, |evying taxes. The
court then observed:

O course, a court does not often spell out, in mnute

detail, each step that a party needs to followto satisfy

the court's order. In addition to having a duty to foll ow

the specific directives of the court, a party may fairly

be said to have an ancillary “duty” to take those actions

that are necessary to conply with the explicit comands

of the court. Thus, a defendant sued for acts explicitly

mandat ed or necessarily required by court-ordered school

desegregation plans can renove under the color of
authority clause. But where the plaintiff conplains of

13 96 F.3d 890 (7th Gir. 1996).



actions that were collateral to, rather than necessary

concomtants of, the defendant's specific obligations

under a court order, the defendant cannot claimthat it

was sued for affirmatively executing court-ordered duties

and renove under § 1443(2).%

The defendant bears the burden of establishing its right to
removal under 8 1443.'® Thus, it falls to the School Board to
identify an explicit or ancillary court-ordered duty to rescind the
Charter School’s contract. The pleadings in this case reveal no
such duty. Rather, they indicate only in conclusory fashion that
the contract term nation was undertaken as a neans by which the
School Board could elimnate interference or obstruction with its
obligations under the desegregation orders. This |anguage is
insufficient to assert a factual basis for § 1443 renoval.

Accordingly, the Charter School’s notion to dism ss the appeal is

GRANTED.

14 1d. at 898 (citations and footnotes onitted).

15 See Texas v. @il f Water Benefaction Co., 679 F.2d 85, 86 (5th Cr.
1982).



