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PRADO, G rcuit Judge:

This is an appeal froma district court’s order granting
summary judgnent on an enpl oyee’s cl ains of sexual harassnent and
retaliation under Title VII. For the reasons that follow, we
AFFI RM | N PART and REVERSE |IN PART the district court’s decision
and REMAND for further proceedings consistent with this opinion.

| . FACTUAL BACKGROUND

Plaintiff-Appellant Rene LeMaire (“LeMire”) began working
as a Bridge Operator 2 for Defendant-Appellee State of Louisiana,

Departnent of Transportati on and Devel opnent (“LaDOTD’) in March



2001. Hi s job consisted of operating power-driven drawbridges
and perform ng or overseeing preventative mai ntenance on the
drawbridges. MIlton Endres (“Endres”) was the Bridge Operator
Foreman, and Rodney Jones (“Jones”) was an Engi neering
Technician. Both held supervisory roles over LeMire.

I n Novenber 2001, LeMaire and his friend Mtzi Doiron
(“Doiron”), who was dropping himoff at work, ran into Endres.
Doi ron had known Endres for years, and they began to talk.
According to Doiron, Endres told themthat he had been nol ested
as a child, that he had nol ested Doiron’s ex-husband when he was
a child, and that Doiron’s ex-husband had not al ways been opposed
to the nol estation. Endres further elaborated on his sex life
wth his wife, how he enjoyed being close to other nen, and his
gay friends, who had al so been nolested. Doiron and LeMiire
asked Endres to stop tal king about these issues and tried to
change the topic of conversation, but to no avail.

Doiron further states in her affidavit that LeMaire told her
in February 2002 that Endres told himabout being with gay nen
who were having sex at Mardi Gras. LeMaire was very upset about
having to listen to Endres’ sexually oriented comments.

On June 15, 2002, LeMaire clains he was subjected to
derogatory comments by Endres. Endres also allegedly told
LeMaire that he (Endres) would make it inpossible for LeMaire to
transfer, so the only way LeMaire could get away would be to
quit. Endres then ordered LeMaire to spray herbicide on a |arge
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area of the bank and lawn. Believing this order was in
retaliation for having objected to Endres’ sexually explicit
stories, LeMaire left the job site to report the conduct to
Jones.

LeMaire told Jones, who was Endres’ supervisor, about the
harassnment and retaliation and that he intended to quit. Jones
persuaded LeMaire to stay on and to file a grievance all eging
“unfair/unjust treatnent” instead of a formal conplaint of sexual
harassnment. On June 18, 2002, LeMaire received a letter from
Jones concluding that, after investigation, there was no
“concl usi ve evidence” of m sconduct by Endres and that Endres had
been told to act in a professional and courteous manner. On June
28, 2002, LeMaire was suspended for two days w thout pay by Terr
Robi son, District M ntenance Engi neer, for refusing to spray
herbi cide as directed by Endres and for |eaving the station
W t hout authorization. The letter, however, states that the
i nci dent occurred on April 15, 2002, even though affidavits from
both parties put the event on June 15, 2002.

Endres clains that, on July 19, 2002, he found LeMiire
asleep in the swng bridge house. LeMiire asserts that he was
not asleep and was sitting up and wor ki ng when Endres burst in on
him Several co-enployees of LeMaire stated that LeMaire told
them he was concerned that Endres had caught hi m sl eeping on the
job. LeMaire denies admtting to his co-enpl oyees that he was

sl eepi ng.



On July 25, 2002, Rhonda Boudreaux, an LaDOTD enpl oyee,
reported that one of the bridges was unmanned. LeMiire admts
that the bridge was his responsibility and that he had
accidentally overslept by four hours. By the tinme he got in, a
replacenent had filled his spot, and Endres told LeMaire to now
the grass around the bridge instead. LeMaire refused. He
asserts that it was raining so hard that day that now ng would
have been i npossi bl e.

LeMaire was suspended for thirty days with pay begi nning
August 5, 2002, pending an investigation into his conduct. On
August 6, 2002, LeMaire received a letter from Terri Hamrack
(“Hammack”)?! i nform ng hi mthat Hanmack was reconmendi ng him for
termnation. The grounds for term nation included sl eeping on
the job on July 19, being late on July 25, and refusing to now
the grass on July 25. The letter also noted LeMaire’s prior two-
day suspension for insubordination and | eaving w thout
aut horization. A neeting was set for August 13, 2002, to give
LeMaire an opportunity to respond to these all egations.

LeMaire and his attorney attended the neeting on August 13,
at which tine LeMaire presented an affidavit refuting the grounds
for his termnation. On August 15, 2002, Hanmack again wote to

LeMaire to informhimthat he would be term nated for the sane

1 Although it is not explicitly stated in the record, it
appears that Terri Robison and Terri R Hammack are the sane
per son.



reasons stated in the August 6 letter.
1. PROCEDURAL HI STORY

LeMaire filed suit against LaDOTD on Cctober 10, 2003,
asserting clains of sexual harassnent and retaliation in
violation of Title VII of the Gvil R ghts Act of 1964, 42 U S. C
88 2000e-2, 2000e-3 (2000), as well as assault and intentional
infliction of enotional distress under Louisiana state |aw.
LaDOTD filed a notion to dismss, which was deni ed by the
district court. LaDOID then filed a notion for summary judgnent
on Cctober 8, 2004. 1In a single page order on Cctober 6, 2005,
the district court summarily granted LaDOTD s notion, stating
that “witten reasons” for its decision would be “filed at a
|ater date.” Witten reasons have never been filed, and LeMaire
appeal ed the district court’s order on Novenber 4, 2005. LeMiire
has appealed only his Title VII clains. As a result, we do not
consider his state |law clains of assault and intentional
infliction of enotional distress.

[11. JURI SDI CTlI ON

Al t hough no judgnent has ever been entered in this case, we
have jurisdiction over this appeal under 28 U S.C. § 1291.
Pursuant to Rule 58(a) of the Federal Rules of Cvil Procedure, a
judgnent follow ng an order on a summary judgnent notion nust be
set forth in a separate docunent. However, if a separate

judgnent is required but not entered, judgnent is deened entered



150 days after the order. Fep. R Qv. P. 58(b)(2)(B). In this
case, then, judgnent was deened entered 150 days after QOctober 6,
2005, which was March 5, 2006. Although LeMaire filed his appeal
before that date, Rule 4(a)(2) of the Federal Rules of Appellate
Procedure provides that an appeal filed after a court’s order but
before the entry of judgnent is treated as filed on the date of
and after the entry of judgnent. Therefore, we deem fi nal
judgnent entered and LeMaire’ s appeal tinely filed. As a result,
we have jurisdiction over this appeal.
| V. DI SCUSSI ON
We review a district court’s order granting sumrary judgnent

de novo. Morris v. Equifax Info. Servs., L.L.C , 457 F.3d 460,

464 (5th Gr. 2006). Summary judgnent is appropriate when, after
considering the pleadings, depositions, answers to
interrogatories, adm ssions on file, and affidavits, “there is no
genui ne issue as to any material fact and . . . the noving party
is entitled to a judgnent as a matter of law” Feb. R Qv. P.

56(c); Bulko v. Mrgan Stanley DW Inc., 450 F. 3d 622, 624 (5th

Cir. 2006). A genuine issue of material fact exists when the
evidence is such that a reasonable jury could return a verdict

for the non-novant. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248 (1986). In considering a sunmary judgnment notion, al
facts and evidence nust be taken in the light nost favorable to

t he non- novant. United Fire & Cas. Co. v. Hixson Bros., Inc.,




453 F.3d 283, 285 (5th Cr. 2006). However, to avoid sunmary
j udgnent, the non-novant nust go beyond the pl eadi ngs and cone
forward with specific facts indicating a genuine issue for trial.

Piazza’'s Seafood Wrld, L.L.C. v. Odom 448 F.3d 744, 752 (5th

Cr. 2006).

Conplicating our review of this case is the fact that the
district court gave no reasons for its decision. Wile findings
of fact and conclusions of |aw are not necessary, as our review
is de novo, we have enphasized in the past that such findings and
conclusions are “often quite hel pful for appellate review”’

Thomas v. N. A, Chase Manhattan Bank, 994 F.2d 236, 241 n.6 (5th

Cir. 1993) (internal quotation marks omtted). Indeed, in this
case, such an anal ysis woul d have been beneficial as the

pl eadi ngs and argunents of the parties are |ess than clear.
However, because our reviewis not limted to the district
court’s analysis, we may affirmthe district court’s decision on
any basis presented to the district court. [|d. at 241. W,
therefore, turn first to LeMaire’s sexual harassnent cl ains.

A Sexual Har assnent

LeMaire asserts that the district court erred in granting
LaDOTD s notion for summary judgnent on his sexual harassnent
cl ai ns because he created a genuine issue of material fact
regardi ng whet her Endres had sexually harassed him As noted in
the previous section, we may only affirman order granting
summary judgnent on a basis that was presented to the district
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court. See id. This is in keeping with our precedent that
argunents not raised before the district court are wai ved and
cannot be raised for the first tinme on appeal. See Tex.

Commercial Energy v. TXU Energy, Inc., 413 F.3d 503, 510 (5th

Cr. 2005), cert. denied, 126 S. C. 1033 (2006). W therefore

consider LaDOTD s notion for sunmary judgnent.

The only argunent regardi ng sexual harassnent raised in
LaDOTD s notion is to sinply deny that Endres nmade the all egedly
of fensive comments and include affidavits from other LaDOID
enpl oyees stating that Endres never nmade inappropriate remarks to
them?2 LeMaire' s evidence on this point consists of affidavits
fromhinself and Doiron describing the all eged sexually harassing
coments nmade by Endres. Wth this evidence, LeMaire has clearly
created a genuine issue of material fact regarding whether or not
the all egedly harassi ng conversations took place. Therefore, the
district court’s decision to grant sunmary judgnent on LeMaire’s
sexual harassnent clains was erroneous, and we nust reverse it.

The dissent in this case would affirmthe district court

because (1) there was no evidence that the harassnent was because

2 LaDOTD s nmotion al so pointed out that LaDOTD had a
wor kpl ace harassnment policy; however, that is irrelevant to the
i ssues actually presented on sunmary judgnent. Had LaDOID rai sed
an Ellerth/Faragher defense, such evidence m ght prove hel pful,
but since LaDOTD never filed an answer in this case, it has
raised no affirmati ve defenses. See Watt v. Hunt Pl ywod Co.,
297 F.3d 405, 409 (5th Cr. 2002) (describing Ellerth/Faragher
defense as requiring evidence that enployer exercised reasonable
care to prevent and correct sexual harassnent and that enpl oyee
unreasonably failed to take advantage of those neasures).

8



of LeMaire’'s sex under the sane-sex harassnent standard; and (2)
there was no evidence that the harassnent was severe and
pervasi ve enough to constitute a hostile working environnent.
LaDOTD s notion for summary judgnent, however, never raised those
i ssues. Qur precedent is clear that “[s]inply filing a sunmary

j udgnent notion does not imredi ately conpel the party opposing
the notion to cone forward with evidence denonstrating materi al

i ssues of fact as to every elenent of its case.” Russ v. Int’]

Paper Co., 943 F.2d 589, 591 (5th Gr. 1991) (per curiam

Here, LaDOID did not nention “same-sex harassnent” or
“hostile work environnent” in its notion for summary judgnent.
Instead, it filed a bare-bones notion that failed to cite to any
| egal precedent or standards regardi ng sexual harassnent. This
is insufficient to put LeMaire on notice that he needed to
produce evi dence on those issues. Wile the dissent assunes that
LeMaire has no further evidence to support those elenents of his
claim we cannot do so because LeMaire was never under an
obligation to produce such evidence. Therefore, we nust reverse
this portion of the district court’s decision.?

B._ Retaliation

3 As a result of the above discussion, we make no coment
about whether the alleged comments neet the threshold of sane-sex
harassnment required by Oncale v. Sundowner O fshore Services,
Inc., 523 U.S. 75 (1998), or whether they created a hostile work
envi ronnent as described by Meritor Savings Bank FSB v. Vinson,
477 U. S. 57 (1986). Those issues were never raised in the
briefing before the district court, addressed in the opinion of
the district court, or briefed before this court.
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We next address LeMaire's retaliation claim Pursuant to
Title VII, an enployer may not discrimnate agai nst an enpl oyee
because the enpl oyee has “opposed any practice made an unl awf ul
enpl oynent practice . . . or because he has nade a charge,
testified, assisted, or participated in any manner in an
i nvestigation, proceeding, or hearing” under Title VII. 42
US C 8 2000e-3. Retaliation clains under Title VIl are

governed by the famliar three-step MDonnell Douglas test.

Septinus v. Univ. of Houston, 399 F.3d 601, 608 (5th Cr. 2005);

see al so McDonnell Douglas Corp. v. Green, 411 U. S. 792, 802-04

(1973). Under that test, an enployee bringing a retaliation
claimnust first produce evidence of a prima facie case of
retaliation. Septinus, 399 F.3d ay 608. To establish a prim
facie case of retaliation, an enpl oyee nust denonstrate that (1)
he engaged in an activity that Title VII protects; (2) he was
subj ected to an adverse enpl oynent action; and (3) a causal
connection exists between the protected activity and the adverse

enpl oynent action. Harvill v. Westward Cormc’ns, L.L.C., 433

F.3d 428, 439 (5th Gr. 2005). If the enployee establishes a
prima facie case, the burden shifts to the enployer to state a
legitimate, non-retaliatory reason for its decision. Baker V.

Am_Airlines, Inc., 430 F.3d 750, 754-55 (5th Gr. 2005). After

the enpl oyer states its reason, the burden shifts back to the
enpl oyee to denonstrate that the enployer’s reason is actually a
pretext for retaliation. 1d. at 755.
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After conmbing through the record in this case, we have
identified four different allegations of retaliation raised by
LeMaire: (1) Endres’ order to spray herbicide on June 15, 2002
(2) other acts of retaliation referenced generally by LeMire,
but not specifically identified; (3) LeMaire s two-day suspension
W t hout pay; and (4) LeMaire’s term nation. W now consider how

these clains fare under the McDonnel |l Dougl as burden-shifting

anal ysi s.

1. Order to Spray Herbicide

In his affidavit in response to LaDOTD s notion for sunmary
judgnent, LeMaire clains that Endres ordered himto spray
her bi ci de on June 15, 2002, in retaliation for LeMaire’'s
rejection of Endres’ sexual advances. To satisfy his prima facie
obligation, LeMiire nust produce evidence that he engaged in a

protected activity. See Harvill, 433 F.3d at 439. At the tine

of Endres’ order, LeMaire had not yet conplained to Jones of
Endres’ conduct, so the only arguable protected activity was
LeMaire’ s actual rejection of Endres’ advances. LeMire,

however, provides no authority for the proposition that rejecting
sexual advances constitutes a protected activity for purposes of

aretaliation claimunder Title VII. See Frank v. Harris County,

118 F. App’' x 799, 804 (5th Cir. 2004) (unpublished) (affirmng
summary judgnent on retaliation claimwhen only protected

activity was “express rejection” of sexual advances). W,
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therefore, affirmthe district court’s order granting sunmary
judgnent to the extent that LeMaire argues that Endres’ order to
spray herbicide was retaliatory.*

2. O her Acts of Retaliation

Throughout his conplaint, affidavit, and briefing, LeMiire
makes vague references to other actions taken by Endres in
retaliation for LeMaire’ s protected conduct. (See LeMaire Conpl.
1 7(3); LeMaire Aff. § 3 [stating Endres retaliated by assigning
LeMaire to “nunmerous unpl easant duties” outside of LeMaire s job
description and requiring LeMaire to work nmultiple shifts at
different bridge |locations]; Doiron Aff. at 5 [stating Endres
gave LeMaire all the “hard and dirty jobs”].) The parties failed
to conduct any discovery, so it is unclear to what specific
actions LeMaire is referring.

LaDOTD did not nove for summary judgnent on these other acts
of retaliation in its notion for summary judgnent nor did it
reference them on appeal ; therefore, LaDOID cannot be entitled to

sunmary judgnment on those issues.® Further, because the district

4 LaDOTD did not nove for sunmmary judgnment regardi ng Endres’
order that LeMaire spray herbicide on the ground that it did not
qualify as an adverse enpl oynent action. W, therefore, do not
consi der whether this activity satisfies the adverse enpl oynent
action standard recently set by the Suprene Court in Burlington
Northern & Santa Fe Railway Co. v. Wiite, = US _ , 126 S. C
2405 (2006).

5> The dissent is correct that LaDOTD did reference the
other acts of retaliation in its notion; however, the reference
was sinply an acknow edgnent that LeMaire had asserted those
clains. LaDOTD never put forward an argunent in favor of summary

12



court did not issue a witten opinion explaining its reasons for
granting summary judgnent, we do not know if the district court
considered these clains and, if it did, why the district court
found them | acking. G ven the new | egal precedent, see

Burlington Northern, 126 S. . at 2414-15, the | ack of summary

judgnent briefing, and the vagueness in the evidence, we reverse
this portion of the district court’s order and remand for further
consi derati on.

3. Suspensi on Wt hout Pay

The next alleged act of retaliation we consider is LaDOTD s
deci sion to suspend LeMaire for two days w thout pay for refusing
to spray herbicide as ordered by Endres and |eaving the job site.
LeMaire has satisfied his prinma facie case in this instance. H's

report to Jones is considered a protected activity. See Geen V.

Admi rs of Tul ane Educ. Fund, 284 F.3d 642, 657 (5th Gr. 2002)

(finding enpl oyee’s conplaint of harassnent to head of personnel
departnent was a protected activity). LeMaire’'s suspension is an
adverse enpl oynent action, as a two-day suspension w thout pay

m ght have di ssuaded a reasonabl e enpl oyee from nmaki ng a charge

of discrimnation. See Burlington N., 126 S. C. at 2415.

Further, the timng of the suspension--approximtely two weeks

after LeMaire’'s report of harassnent--suggests a causal

j udgnent on those clains, nor did it provide a legitimte, non-
retaliatory reason why LeMaire was assigned to the allegedly
unpl easant and deneani ng duti es.

13



connecti on. See Mayberry v. Vought Aircraft Co., 55 F.3d 1086,

1092 (5th Gr. 1995) (noting that timng can be a “significant,

al t hough not necessarily determnative, factor”). And, as

di scussed below, the fact that LeMaire left his job on June 15 in
order to nmake a report of harassnent, and was subsequently

puni shed for leaving the job site, is also evidence of a causal
connecti on.

Turning then to LaDOTD s articulation of a legitimte, non-
retaliatory reason for the suspension, LaDOID clainms that it
suspended LeMaire because he refused to spray the herbicide as
ordered by Endres and left the job site w thout authorization.
This is alegitimate, non-retaliatory reason for taking an

adverse enpl oynent action. See Calero-Cerezo v. U S. Dep't of

Justice, 355 F.3d 6, 26 (1st Cir. 2004) (finding an enpl oyee’s

i nsubor di nate behavior and failure to performduties
satisfactorily a legitimte, non-retaliatory reason). It is thus
i ncunbent on LeMaire to show that this reason was a pretext for
retaliation.

LeMaire asserts that he left work wi thout spraying the
her bi ci de as requested because he was making a report to Jones
about Endres’ sexually harassing behavior. This presents an
interesting | egal question regardi ng whet her and under what
circunst ances an enployee may refuse to performhis job duties in
order to engage in protected activity. W need not decide that
i ssue, however, because there are factual disputes concerning

14



this claimas well.

For one, the letter suspending LeMaire refers to an incident
on April 15, 2002, while the actions described by the parties
t ook place on June 15, 2002. Further, it is not clear whether
LeMaire did not spray the herbicide because he was naking a
report to Jones about Endres or whether he sinply refused to obey
Endres’ order and | ater decided to report Endres’ behavior.
Al so, the letter from Hanmack suspendi ng LeMaire does not
i ndi cate that Hanmack interviewed anyone other than Endres in
reachi ng her decision. Evidence of Endres’ specific involvenent
in the decision would be significant, since Endres had the

greatest notivation to retaliate against LeMaire. See Long V.

Eastfield College, 88 F.3d 300, 307-08 (5th Cr. 1996) (assum ng
on appeal that the decision-nmaker nerely rubber-stanped a

term nation recommendati on made by a person with a retaliatory
notive).

As a result of the legal and factual issues presented, we
cannot say there is no genuine issue of material fact regarding
LeMaire’s claimthat his two-day suspension was retaliatory.
Therefore, we reverse the order of the district court on this
poi nt .

4. Term nati on

LeMaire’s final claimis that his term nation was in

retaliation for his protected activity. Beginning with his prim
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facie case, we note that LeMaire did engage in protected activity
by reporting Endres’ conduct to Jones and LeMaire did receive an
adverse enploynent action. There is sonme question as to whether
LeMaire has produced sufficient evidence of a causal connection,
but for purposes of this opinion, we will assune that he has.
LaDOTD asserts that it termnated LeMaire’s enpl oynent based
on the cul mnation of various infractions, including sleeping on
the job on July 19, being four hours late to work on July 25, and
refusing to nmow the grass on July 25. Job performance is a

legitimate, non-retaliatory reason for termnation. See Perez v.

Regi on 20 Educ. Serv. Cr., 307 F.3d 318, 326 (5th Cr. 2002)

(concerning national origin discrimnation claim.

The burden, therefore, shifts back to LeMaire to denonstrate
that LaDOTD s legitinmate reason is actually a pretext for
retaliation. Qur job as a reviewi ng court conducting a pretext
analysis is not to engage in second-guessing of an enpl oyer’s

busi ness deci si ons. See Bryant v. Conpass Group USA, Inc., 413

F.3d 471, 478 (5th Cr. 2005), cert. denied, 126 S. C. 1027

(2006); Mato v. Baldauf, 267 F.3d 444, 452 (5th Gr. 2001). OQur

anti-discrimnation |aws do not require an enployer to nake

proper decisions, only non-retaliatory ones. See Little v.

Republic Ref. Co., 924 F.2d 93, 97 (5th Gr. 1991) (stating that

“even an incorrect belief that an enpl oyee’s performance is
i nadequate” is a legitimte reason). Therefore, LeMaire nust do
nmore than sinply argue that LaDOID nmade an incorrect deci sion.
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Here, LaDOID was presented with conflicting stories
regardi ng whet her LeMaire was sl eeping on the job on July 19.
Endres asserted LeMaire was sl eeping, and four of LeMaire’s co-
enpl oyees claimLeMaire told them he was sl eeping. Despite
LeMaire’ s denial of these actions, we will not second-guess
LaDOTD s deci sion to disbelieve LeMaire’s explanation, given the
conflicting factual accounts. Sinply disputing the underlying
facts of an enployer’s decision is not sufficient to create an

i ssue of pretext. See Sandstad v. CB Richard Ellis, Inc., 309

F.3d 893, 899 (5th Gr. 2002) (“Merely disputing [the enpl oyer’s]
assessnent of [the enpl oyee’s] performance will not create an
i ssue of fact.”).

As for LeMaire’s conduct on July 25, he admts to being late
and not nowi ng the grass, but attenpts to excuse his refusal to
mow based on the weather. Presumably, LeMaire presented this
information to Hammack at the August 13 neeting, and it was
considered by LaDOTD in nmaking its decision. Again, LeMiire nust
do nore than just dispute the underlying facts and argue that
LaDOTD made the wong decision in order to survive summary

judgnent. See Bryant, 413 F.3d at 478 (stating that the fact

that an enployer’s investigation reaches the wong concl usion
does not establish an inproper notivation).

Therefore, LeMaire has failed to create a genui ne issue of
material fact regarding whether LaDOTD s decision to term nate
himwas a pretext for retaliation. Consequently, we affirmthat

17



portion of the district court’s order.

C._ Race Discrimnation

Qut of an abundance of caution, LaDOID al so noved for
summary judgnent as if LeMaire had brought a race discrimnation
claim even though LeMaire’ s conplaint made no nention of race.
On appeal, LeMaire contends that inclusion of race discrimnation
argunents in LaDOTD s notion for summary judgnent sonehow tainted
the district court’s consideration of the issues. W disagree.

First, there is no evidence, other than specul ation, that
the district court was sonehow m sl ed by the argunent concerni ng
race discrimnation.® Second, LeMaire has provided this court
with no precedent for holding that an overbroad summary judgnent
argunent can render an entire decision faulty. And third, we
have now had the opportunity to conduct a de novo review of the
summary judgnent notion, unclouded by any concern of race
discrimnation; therefore, any error has been rendered harnl ess.
As a result, we will not reverse the district court’s judgnment on
t hese grounds.

V. CONCLUSI ON

For the foregoing reasons, we AFFIRM the district court’s

order as it relates to LeMaire’s retaliation claimregarding

Endres’ order to spray herbicide on June 15, 2002, and LeMaire’s

6 O course, given the district court’s lack of witten
reasons for its ruling, we recognize that such evidence may be
hard to cone by.
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termnation. W REVERSE the renainder of the district court’s
order and REMAND for further proceedings consistent with this
opi ni on.

AFFI RVED | N PART, REVERSED | N PART, and REMANDED.
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DeMOSS, Circuit Judge, concurring in part, dissenting in part.

Because LeMaire was unable to establish a prima facie case of
sexual harassment, and because LaDOTD articulated legitimate non-
retaliatory reasons to justify its actions, | would affirm the district
court’s order granting summary judgment in its entirety.

Consequently, | concur where the majority has affirmed summary
judgment on two of LeMaire’s retaliation claims, and respectfully
dissent with regard to the rest.

l.

As the majority states, we review orders granting summary
judgment de novo, applying the same standards as the district court.
MacLachlan v. ExxonMobil Corp., 350 F.3d 472, 478 (5th Cir. 2003). “We
may affirm asummary judgment on any ground supported by the record,
even if it is different from that relied on by the district court.” Holtzclaw
v. DSC Commc’ns Corp., 255 F.3d 254, 258 (5th Cir. 2001). Summary
judgment is appropriate if “the pleadings, depositions, answers to
interrogatories, and admissions onfile,together with the affidavits, if any,

show that there is no genuine issue of material fact and the moving party
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Is entitled to judgment as a matter of law.” FED. R. Civ. P. 56(c).

To determineif LaDOTD s entitled to judgment “as a matter of law,”
id., we must first look to the law applicable to the claims asserted. Hood
v. Sears Roebuck and Co., 168 F.3d 231, 232 (5th Cir. 1999); see also
Meinecke v. H & R Block of Houston, 66 F.3d 77, 81 (5th Cir. 1995) (“First,
we consult the applicable law to ascertain the material factual issues.”).
We do not consider the pleadings and affidavit testimony in a vacuum.
Consequently, to determine if LaDOTD is entitled to summary judgment
we must first consult the applicable law to determine the factual issues
that will be material. See Hood, 168 F.3d at 232. LeMaire complains of
sexual harassment and retaliation under Title VII. Therefore, we must
evaluate his claims in light of the applicable legal standards set forth for
Title VII claims.

Thelegal standard for a Title VIl same-sex sexual harassment claim
Is set forth in Oncale v. Sundowner Offshore Servs., Inc., 523 U.S. 75
(1998). The standard for a Title VII retaliation claim is set forth in
McDonnell Douglas v. Green, 411 U.S. 792 (1973), and its progeny,
Montemayor v. City of San Antonio, 276 F.3d 687, 692 (5th Cir. 2001). |

recognize that LeMaire has not adequately argued the applicability of
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these cases below or before this Court. However, his failure to recognize
the applicable law does not absolve him from meeting the evidentiary
burden it places upon him.*
A. Sexual Harassment

LeMaire may establish a Title VII violation by proving that he was
subjected to harassment that created a hostile or abusive working
environment. Woods v. DeltaBeverage Group, Inc., 274 F.3d 295, 298 (5th
Cir.2001). To prove that he was subjected to a hostile work environment
LeMaire must establish the following five elements:

(1) [LeMaire] belonged to a protected class; (2) [LeMaire] was

subject[ed] to unwelcome sexual harassment; (3) the
harassment was based on sex; (4) the harassment affected a

1

The majority does not discuss whether Endres’ comments are actionable
because “[t]hose issues were never raised in the briefing before the
district court.” Majority Op.at___ n.3. However, LeMaire did raise Title
VIl sexual harassment and retaliation claims in his complaint, and
LaDOTD moved for summary judgment because LeMaire could not meet
the applicable evidentiary burden. “We may affirm a grant of summary
judgment on any ground raised to the district court and upon which both
parties had the opportunity to present evidence.” Shepherd v.
Comptroller of Pub. Accounts, 168 F.3d 871, 873 n.1 (5th Cir. 1999).
Because Title VIl was the ground for relief raised in the district court, and
onegroundraisedinthesummaryjudgment motion was LeMaire’s failure
to meet Title VII's evidentiary burden, we can affirm. Further, both parties
have had ample opportunity to present evidence and arguments on the
applicable law.
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“term, condition, or privilege” of employment; and (5) the
employer knew or should have known of the harassment and
failed to take prompt remedial action.?

Id. at 298.

Also, because LeMaire alleges harassment by a member of the
same sex, he has the additional burden to “prove that the conduct at
iIssue was not merely tinged with offensive sexual connotations, but
actually constituted discrimination because of sex.” Oncale, 523 U.S. at
81 (internal quotation marks and ellipses omitted). LeMaire can make
that showing if he can (1) demonstrate Endres made “explicit or implicit
proposals of sexual activity” and provide “credible evidence that the
harasser was homosexual”; (2) demonstrate that Endres was “motivated
by general hostility to the presence of members of the same sex in the
workplace”; or (3) “offer direct, comparative evidence about how the
alleged harasser treated members of both sexes in a mixed-sex
workplace.” La Day v. Catalyst Tech., Inc., 302 F.3d 474, 478 (5th Cir.

2002) (internal quotation marks omitted).

LeMaire alleges that Endres sexually harassed him by subjecting

2

This Court has held that the fifth element is not required when the alleged
harasser is a supervisor. Watts v. Kroger Co., 170 F.3d 505, 509 (5th Cir.
1999).
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him to “continuous, unwelcome, open, obvious, and pervasive incidents
of sexual harassment.” Theonly evidence LeMaire presented concerning
harassment was contained in affidavits from himself and Mitzi Doiron.
In his self-serving affidavit LeMaire only references the alleged
sexual harassment in paragraphs two and eleven. These paragraphs
contain vague conclusory allegations that Endres made inappropriate
sexual commentsin LeMaire’s presence. The affidavit does not state how
oftenthealleged harassmentoccurred or give details about any particular
encounter. Doiron’s affidavit, on the other hand, details one admittedly
inappropriate conversation she witnessed between Endres and LeMaire;
it also states that LeMaire claimed there were other such conversations.
This evidence does not establish a prima facie case because,
among other things, it fails to show the alleged harassment was based
on sex. See Woods 274 F.3d at 298. That element requires LeMaire to
show he was exposed to harassment that “members of the opposite sex
were not.” See Green v. Adm’rs of Tulane Educ. Fund, 284 F.3d 642, 657
(5th Cir. 2002) (approving the district court’s statement of that rule).
LeMaire has not presented any evidence that Endres made sexual

comments to him because of his gender, or evidence that Endres did not
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make the same comments to women. The most detailed evidence of the
alleged harassment — Dioron’s affidavit — details an inappropriate
conversation that Endres had with both LeMaire and Ms. Doiron. This
evidence indicates that Endres discussed his sexual encounters in the
presence of both genders, and supports the conclusion that he did not
single out LeMaire because of his sex.

Additionally, LeMaire has not shown that the alleged harassment
affected a term, condition, or privilege of his employment. See Woods
274 F.3d at 298. “Conduct sufficient to create a hostile working
environment must be severe or pervasive.” Septimus v. Univ. of
Houston, 399 F.3d 601, 611 (5th Cir. 2005). This Court also considers “the
degree to which the conductis physically threatening or humiliating.” Id.
The conversation alleged by LeMaire was clearly inappropriate, but he
does not allege that Endres made any physical threats. Further,
LeMaire’s conclusory allegations do not specify how often the alleged
harassment occurred.

“Arecurring pointin [our] opinions is that ‘simple teasing,’ offhand
comments, and isolated incidents (unless extremely serious) will not

amount to discriminatory changes in the ‘terms and conditions of
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employment.’”” Faragher v. City of Boca Raton, 524 U.S. 775, 788 (1998)
(citations omitted). The offhand comments made during the isolated
incidents alleged by LeMaire simply do not rise to the level of actionable
sexual harassment. See id. (noting that “sporadic use of abusive
language, gender-related jokes, and occasional teasing” are not
actionable); see also Shepherd, 168 F.3d at 872, 874 (holding that
offensive comments accompanied by touching that occurred over a
period exceeding one year did not affect a term, condition, or privilege of
employment); cf. Harvill v. Westward Commc'ns, L.L.C., 433 F.3d 428,
435-36 (5th Cir. 2005) (finding an actionable hostile work environment
where the alleged harrasser kissed the plaintiff, touched her breasts and
patted her buttocks “numerous times” and made inappropriate
comments).

It is clear, as the majority points out, that some factual disputes
exist. For example, LaDOTD argues that the alleged offensive conduct
never occurred. But only disputes that can affect the outcome under the
applicable law will preclude summary judgment. Anderson v. Liberty
Lobby, Inc., 477 U.S. 242, 248 (1986). The disputed facts in this case do

not affect the outcome. Even assuming that the offensive conduct
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occurred, that conduct does not rise to the level of actionable sexual
harassment under the legal standards discussed above. As aresult, the
dispute about whether the conduct occurred is not a dispute about a
material fact. See id. Because no genuine issues of fact exist, and
because LeMaire failed to establish a prima facie case of sexual
harassment as required, | would affirm.
B. Retaliation
The majority identifies four different allegations of retaliation
asserted by LeMaire. | agree with the majority that summary judgmentis
appropriate regarding LeMaire’s retaliation claims involving Endres’
order for LeMaire to spray weeds and LeMaire’s ultimate termination.
LaDOTD claims LeMaire was terminated for a number of reasons
including his sleeping while on duty, refusing to perform job duties such
as spraying weeds and mowing grass, and arriving late for work. |
believe, as the majority cogently explained, that LeMaire has failed to
show those reasons to be pretext. See, e.g., Sandstad v. CB Richard
Ellis, Inc., 309 F.3d 893, 899 (5th Cir. 2002).
Unlike the majority, however, | would also hold that summary

judgmentis appropriate with regard to LeMaire’s remaining claims. Even
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If we assume that LeMaire has established aprimafacie case on his other
claims of retaliation, and | seriously doubt that he has, LaDOTD has
responded by submitting affidavits establishing legitimate non-retaliatory
reasons for its actions. LeMaire has not shown those reasons to be
prextext, so | would affirm.

Regarding LeMaire’s claim that he was suspended in retaliation for
reporting the alleged misconductto asupervisor, LaDOTD responds that
it was justified in suspending LeMaire because he failed to perform
required job duties. “The failure of a subordinate to follow a direct order
of a supervisor is a legitimate nondiscriminatory reason for taking
adverse employment action.” Aldrup v. Caldera, 274 F.3d 282, 286 (5th
Cir. 2001). Under the applicable framework, the burden then shifts to
LeMaire and he can avoid summary judgment if he can demonstrate a
genuineissue of material fact “that the stated reason is actually a pretext
for retaliation.” Baker v. Am. Airlines, Inc., 430 F.3d 750, 754 (5th Cir.
2005).

In order to show pretext, LeMaire must present evidence that he
would not have been suspended “but for” the fact he filed the complaint.

See Septimus, 399 F.3d at 608. He has failed to present such evidence,
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and therefore summary judgment is appropriate. See FED. R. Civ. P. 56(e)
(“[A]n adverse party may not rest upon the mere allegations or denials of
[his] pleading, but [his] response, by affidavits or as otherwise provided
in this rule, must set forth specific facts showing that there is a genuine
issue for trial.”).

The majority is concerned with legal and factual issues that, in its
view, preclude summary judgment. Regarding the majority’s concern
whether an employee may refuse to perform job duties in order to engage
in protected activity, | find that an interesting theoretical issue, but
irrelevant to determining if LeMaire has met his burden to offer specific
facts indicating that “but for” his complaint, he would have been
suspended. See Septimus, 399 F.3d at 608. Likewise, the majority’s other
concerns do not directly relate to LeMaire’s burden to create a genuine
Issue of material fact regarding pretext. | agree that it would be nice to
know, for example, if Endres was involved in the decision to suspend
LeMaire. Such evidence would be significantin finding pretext. However,
it was LeMaire’s burden to produce such evidence and he has utterly
failed to do so.

Regarding LeMaire’s vague assertions of “other” acts of retaliation,
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even if LeMaire has asserted aprimafacie case of retaliation,® he has not
shown LaDOTD'’s legitimate non-discriminatory reasons for its actions to
be pretext. The poor work performance cited by LaDOTD is a legitimate
non-discriminatory reason for discharge. Perez v. Region 20 Educ. Serv.
Ctr., 307 F.3d 318, 326 (5th Cir. 2002) (emphasis added). It would clearly
also be alegitimate reason for the lesser penalty of assigning LeMaire to
particular less-desirable job tasks. Further, LeMaire has failed to create

a genuine issue of material fact regarding pretext.

3

Under the majority’s own reasoning LeMaire has failed to assert a prima
facie case here. In its discussion of the order to spray herbicide, the
majority found that LeMaire failed to provide authority for the proposition
that merely rejecting sexual advances constitutes a protected activity.
Majority Op. at . Because the order to spray herbicide occurred
before LeMaire complained to Jones (a protected activity) the majority
found that LeMaire failed to establish a prima facie case. See id.
Likewise, the “other” allegations of retaliation cited by the majority
also appear to be based on acts that occurred prior to LeMaire
complaining to Jones. See Compl. at § 7(3) (alleging assignment to
unpleasant job duties after rejecting the advances, but not alleging those
assignments after complaining to Jones); LeMaire Aff. at J 3 (same); see
also Doiron Aff. at 5 (recounting that Endres gave LeMaire “hard and dirty
jobs” because he was not interested in gay sex; but not claiming the
retaliation was after complaining to Jones). None of these acts are
alleged to have occurred after LeMaire complained to Jones. Following
the majority’s sound reasoning from its discussion of the order to spray
herbicide, LeMaire had not engaged in a protected activity at the time
these events occurred. Thus, | would find that LeMaire has not
established aprimafacie caseregarding these “other” acts of retaliation.
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The majority concludes that LaDOTD cannot be entitled to summary
judgment because it did not reference these “other” alleged acts of
retaliation in its motion for summary judgment. On the contrary,
LaDOTD’s motion for summary judgment references the “other” acts
alleged in LeMaire’s complaint and cited by the majority. Motion at 2. (“.
. .plaintiff alleges he was assigned unpleasant duties outside of his
described job description. . .in retaliation for rejection of defendant’s
advances.”). Further, LaDOTD requests in its motion for summary
judgment that LeMaire’s retaliation claims be dismissed because he
cannot meet his evidentiary burden. LaDOTD has clearly requested
summaryjudgmenton this ground, and because LeMaire cannot meet his
burden to show LaDOTD’s reasons are pretext, | would grant it.

LeMaire did not establish that he was subject to discrimination
based on his sex, or that Endres’ behavior affected aterm or condition of
his employment. He also failed to rebut with any evidence LaDOTD'’s
legitimate non-discriminatory reasons for discharging him.

This Court has clearly established that a defendant’s motion for
summaryjudgmentunder Rule 56 is an appropriate vehicle for the district

courts to use in weeding out of the litigation process those cases where
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the plaintiff is not fully prepared to carry his burden of establishing facts
and evidence sufficient to take his claim to a jury for resolution. In my
view, the district judge did precisely what he was supposed to do by
granting Defendant’s motion for summary judgment. And with due
respect for my colleagues who see it differently, | respectfully dissent

from the majority’s reversal of the district court’s judgment.
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