United States Court of Appeals

Fifth Circuit
FILED
IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH CIRCUI T January 3, 2007

Charles R. Fulbruge IlI
Clerk

No. 05-41627

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
PABLO ESTRADA- MENDOZA, al so known as | gnaci o Chavez- Mendoza,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. 5:05-CR-997-ALL

Bef ore H G3 NBOTHAM SM TH, and DEMOSS, Circuit Judges.
PER CURI AM

Pabl o Estrada- Mendoza (Estrada) pleaded guilty to illegal
reentry after deportation in violation of 8 U S. C § 1326(a) and
(b)(2). Estrada’s presentence investigation report (PSR) set his
base offense level at 8 and added 8 levels for his prior Texas
fel ony conviction for possession of a controlled substance, which

the PSR characterized as an “aggravated felony” under U S. S. G 8§

2L1.2(B) (1) (O . After a 3-level reduction for acceptance of
responsibility, Estrada’s total offense |evel was 13. Wth a
crimnal history category of VI, his sentencing guidelines

i nprisonnment range was 33 to 41 nonths.
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Estrada objected to the 8-level increase for the controlled
subst ance of fense on the ground that it should not be consi dered an
aggravated fel ony because, although it was a felony under Texas
law, it would be a msdeneanor under the federal Controlled
Subst ances Act (CSA). The district court overruled the objection
and sentenced Estrada to serve 33 nonths in prison. Applying the

recent decision of the Suprene Court in Lopez v. Gonzal es, 2006 W

3487031 (U.S. Dec. 5, 2006), we vacate in part and remand for
resent enci ng.
The district court’s ruling on Estrada’s objection was

consistent with our holding in United States v. Hi nojosa-lLopez, 130

F.3d 691 (5th Gr. 1997). In that case, we held that the § 2L1.2
increase for an aggravated felony is proper for a prior state
felony drug conviction even though the sane conduct would be a

m sdemeanor under the CSA. Hi noj osa-Lopez, 130 F.3d at 693-94.

This court has repeatedly relied on the holding of

Hi noj osa-Lopez to dispose of crimnal cases with the sane issue.

One of those cases is United States v. Tol edo-Flores, 149 F. App’ X

241, 242 (5th G r. 2005). Reynmundo Tol deo-Flores had been
convicted of illegal entry. On appeal, he argued that his state
fel ony conviction for possession of cocaine did not qualify as an
aggravat ed fel ony because it was a m sdeneanor under the CSA. W

affirnmed, relying on Hi nojosa-lLopez. |d.

In an unrel ated case, the Eighth Grcuit affirnmed the Board of

| mm gration Appeal s’ order renoving alien Jose Antoni o Lopez on the
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ground that he had previously been convicted of an aggravated
fel ony under the Immgration and Nationality Act (INA). Lopez v.
Gonzal es, 417 F.3d 934, 937 (8th Gr. 2005). Lopez’ s aggravated
felony was a state drug felony, but the sanme conduct would be a
m sdeneanor under the CSA. 1d.

Bot h Tol edo- Fl ores and Lopez petitioned the Suprene Court for

wits of certiorari, arguing that H noj osa-lLopez and sim | ar cases

were wongly decided. Brief of Petitioner, Tol edo-Flores v. United

States, No. 05-7664, 2005 W. 3940988, *11 (U.S. Nov. 15, 2005);

Brief of Petitioner, Lopez v. Gonzales, No. 05-547, 2005 W

2875037, *13-15 (U.S. Qct. 31, 2005). The Suprene Court granted

certiorari in both cases and heard oral argunent in both on the

sane day. Toledo-Flores v. United States, 126 S. . 1652 (2006);

Lopez v. Gonzales, 126 S. C. 1651 (2006). The Suprene Court

thereafter dismssed the wit of certiorari in Tol edo-Flores as

i nprovidently granted, 2006 W. 3487254 (Dec. 5, 2006), and, on the
sane day, issued an opinion in Lopez, 2006 W. 3487031.

The Suprene Court began its opinion by stating that whether a
crime is an “aggravated felony” has inplications under both the
section of the INA at issue in that case and the section of the
Quidelines at issue in this one, the |atter because the Cuidelines
adopted the I NA definition of “aggravated felony.” 1d. at *2. It
then stated that it had granted certiorari in Lopez to resolve a

circuit split, citing H_noj osa-lLopez and ot her cases, both crim nal

and immgration. 1d. at *3 n.3. The Court then anal yzed whet her
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an alien may be penalized under the INA for an “aggravated fel ony”
when the crinme was a felony under state law but would be a
m sdeneanor under the CSA. 1d. at *3-7.

The Suprenme Court’s anal ysis began with the provision of the
| NA that penalizes an alien for a prior “aggravated felony” if the
alien had been convicted of “illicit trafficking in a controlled
substance...including a drug trafficking crime (as defined in
section 924(c) of title 18).” 8 U. S.C § 1101(a)(43)(B); Lopez,
2006 WL 3487031, *3. Under 18 U S.C. 8 924(c), “the term ‘drug
trafficking crine’ neans any fel ony puni shabl e under the Controll ed

Subst ances Act Lopez, 2006 W. 3487031, *3. Mer e
possession of a controll ed substance is not a fel ony under the CSA
21 U.S.C. § 844(a); Lopez, 2006 W. 3487031, *3. The Suprene Court
hel d, therefore, that the INA, 8 U S.C. 8§ 1101(a)(43)(B), does not
penalize an alien for nere possession of a controlled substance.
Lopez, 2006 WL 3487031, *7. The Court reversed the Eight Crcuit’s
judgnent affirmng the BIA s order renoving Lopez. |d.

Gven the Court’s reference tothe Guidelines, its citationto

Hi noj osa-Lopez, andits interpretation of a phrase directly adopted

by the Quidelines, Lopez ineluctably applies with equal force to
imm gration and crim nal cases. The Governnent agrees. As Estrada
was sentenced under nowrejected jurisprudence, we vacate his
sentence and remand for resentencing.

Estrada al so chal | enges his conviction and sentence by argui ng

that, in light of Apprendi v. New Jersey, 530 U S. 466 (2000), 8
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1326(b)’s treatnment of prior felony and aggravated felony
convictions as sentencing factors rather than elenents of the
of fense that nust be found by a jury is unconstitutional. Thi s

argunent is foreclosed by Al nendarez-Torres v. United States, 523

US 224, 235 (1998). See United States v. Garza-Lopez, 410 F. 3d

268, 276 (5th Cr.), cert. denied, 126 S. C. 298 (2005). Estrada

concedes as nuch, but he raises the argunent to preserve it for
further review.

AFFI RVED | N PART; VACATED | N PART AND REMANDED. !

1 Al'l pending notions are deni ed.



