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RHESA HAVKI NS BARKSDALE, Circuit Judge:

The Cty of League City, Texas, challenges being permanently
enj oi ned from enforcing, as unconstitutional, its O dinance 2004-45
(the Odinance), regulating street vendors and door-to-door
solicitors. The Cty contends: the two plaintiff newspapers, The
Houston Chronicle and The Galveston County Daily News, |ack
standi ng; the injunction should be vacated for nobotness because,
post-entry of t he i njunction, t he Cty repeal ed t he

constitutionally inpermssible provisions; and the not-repeal ed



provi sion, 8 78-39, which regul ates only street vendors’ conduct at
traffic-signal-controlled intersections, is a constitutiona
restriction. The newspapers respond: they have standi ng; vacatur
due to nootness i s i nproper because such nootness resulted fromthe
Cty' s voluntary actions; 8 78-39 is unconstitutional, as held by
the district court; and it erred in not awarding themr attorney’s
f ees.

Bot h newspapers have standing. Further, the injunction wll
not be vacated. Because the remaining provision, 8§ 78-39, has
never been applied to the newspapers, however, and, because its
plain language is non-discrimnatory and content-neutral, we
reverse the district court’s holding it wunconstitutional, both
facially and as applied. Pursuant to the newspapers’ cross-appeal,
we reverse the district court’s refusal to award attorney’s fees to
them because they remain prevailing parties on their claim
pursuant to 42 U.S.C. 8§ 1983. VACATED IN PART; REVERSED | N PART,;
REMANDED.

l.

The instant dispute post-dates a related Texas state-court
action, in which the Houston Chronicle sued Gty officials for
prosecuting its street vendors for violating Texas Transportation
Code 8§ 552.007(a) (prohibiting street solicitations, except by
charitabl e organi zations). That state-court action ended in March

2004 wth a consent judgnent permanently enjoining the Cty from



prosecuting Houston Chronicle vendors under this state |aw
Houston Chronicle Pub. Co. v. Sistrunk, No. 03-CVv-1587 (122nd
Judicial District Court, Galveston County, Texas 3 March 2004).

The Ordinance is simlar to the above Texas |aw. (As noted,
most of it was voluntarily repealed after entry of the injunction
inthis action, leaving only 8 78-39, quoted below.) The O dinance
required, inter alia, any “solicitor, peddler, canvasser, or
itinerant vendor”, prior to engaging in any “business and rel ated
activities”, to: register with the Cty; submt to a crimna
background check; pay a $30 fee; and post a $1,000 bond. LEAGUE
CiTy, Tex., CROINaNCES art. [II, 88 78-32 and 78-33 (2004). The
Ordi nance exenpted “[nlinors conducting fundraising activities who
represent a youth organization, including, but not limted to Boy
Scouts, Grl Scouts, Little League groups, and school groups”. Id.
at 8§ 78-34(c).

In January 2005, approximately nine nonths after the 2004
state-court consent judgnent, the Gty anended t he Ordi nance to add
§ 78-39. That section is primarily at issue in this appeal and
states, in part:

(a) No person who is within a public roadway
may solicit or sell or distribute any nateri al
to the occupant of any notor vehicle stopped
on a public roadway in obedience to a traffic
control signal light. It is specifically
provi ded, however, that a person, other than a
person twelve years of age or younger, my
solicit or sell or distribute material to the

occupant of a notor vehicle on a public
roadway so long as he or she remains on the
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surroundi ng sidewal ks and unpaved shoul ders,
and not in or on the roadway itself, including
t he nedi ans and i sl ands.
Id. at 8§ 78-39 (enphasis added).
A year after the 2004 state-court consent |judgnent, and
several nonths after 8 78-39 was added, the Cty, using a related
Ordi nance provision (8 78-38), issued citations to two Houston

Chronicl e vendors selling newspapers at the intersection of State

H ghway FNM 518 and Interstate 45, for “soliciting without a

permt”. 1d. at 8§ 78-38(12) (making it “unlawful for any peddler,
solicitor, canvasser or itinerant vendor” to conduct business “on
any public roadway, public roadway nedi an, public sidewalk ... or

ot her public property withinthe city without witten authorization
fromthe city”). As aresult, the Houston Chronicle and the Daily
News filed this action in August 2005, pursuant to 42 US. C 8§
1983, claimng the Odinance violated the First and Fourteenth
Amendnent s.

That COctober, the district court permanently enjoined
enforcenent of the Ordinance, holding it unconstitutional, both
facially and as applied to prohibit newspaper sales on public
streets. Regarding the recently enacted and above-quoted § 78-39,
the court found: “the Gty allows charitable organizations [e.qg.,
firefighters] to solicit donations for their causes at the
intersection [in issue] while prosecuting the newspapers’ vendors

for engaging in constitutionally protected activity because the



newspapers’ activities are commercial, rather than charitable”.
Houston Chronicle Pub. Co. v. Gty of League Cty, Tex., No. G 05-
448 (S.D. Tex. 14 Cct. 2005) (nmem) [hereinafter USDC Opn.]. The
district court did not find, however, that the Cty ever
prosecuted, or threatened to prosecute, the newspapers under 8§ 78-
39. But inplicit inits findings is the suggestion that the Cty
wll do so. ld. at *7. In any event, the district court held

“Section 78-39 ... cannot be justified as a valid tinme, place and
manner restriction because the City de facto discrimnates in
enforcing it based on the content of the nessage bei ng conveyed”.
ld. at *3. The Gty filed its notice of appeal that Novenber.
The foll ow ng January (2006), however, it voluntarily repeal ed the
provisions of the Odinance pertaining to registration, bond
posti ng, and door-to-door solicitation; it did not repeal 8§ 78-39.

1.

First at issue is whether the newspapers have standing.
Because they do, next at issue is whether the injunction should be
vacated due to nootness. It is not vacated because the nootness is
due to the Gty' s voluntarily repealing portions of the Odinance.
The remai ning i ssues are whether the district court erred: (1) in
hol ding 8 78-39 unconstitutional (due to the Cty's repealing the
ot her Ordi nance provisions, only the constitutionality vel non of
8 78-39 remains); and (2) in denying attorney’'s fees to the

newspapers.



A

The Gty mai ntains both newspapers | ack standing to chall enge
t he repeal ed provi sions of the Ordinance, claimng the controversy
as to those provisions is noot. (Motness as it relates to vacatur
is addressed in part 11.B.) Concerning the remaining provision, 8§
78-39, the City conceded at oral argunent here that the Houston
Chroni cl e has standing to chall enge that section. (O course, we,
not the parties, determ ne such jurisdictional questions.) The
City continues, however, to contend the Daily News | acks standing
to challenge 8 78-39 because it failed to present evidence it
engages in street-vendor sales prohibited by that provision.

Standing issues are reviewed de novo. E.g., Rvera v.
Wet h- Ayerst Labs., 283 F.3d 315, 319 (5th Cr. 2002). No
authority need be cited for our clear-error standard of review for
findings of fact. The district court held both newspapers have
st andi ng because each denonstrated | ong-established practices of
street-vendor sales in the Gty. USDC Opn. at *1.

To establish standing, a plaintiff nust show (1) it bhas
suffered, or immnently will suffer, a concrete and particul ari zed
injury-in-fact; (2) the injury is fairly traceable to the
defendant’s conduct; and (3) a favorable judgnent is likely to
redress the injury. E.g., Lujan v. Defenders of Wldlife, 504 U S.
555, 560-61 (1992). As the parties agree, both newspapers satisfy

the causation and redressability requirenents. Therefore, at issue



i's: whether the newspapers can denonstrate injury for the repeal ed
provi sions and for § 78-39.

Toward this end, the newspapers rely on a 28 April 2005 letter
fromthe Gty s attorney, which indicated the City would prosecute
themr under § 78-309. The letter acknowl edged possible
constitutional problenms with subjecting the newspapers to the
Ordinance’s later-repealed permtting requirenents, pursuant to,
e.g., 8 78-38, but stated:

It is our position that in all other respects
t he ordi nance represents a reasonabl e exerci se
of the City' s police power .... As the
[Cty’'s Police] Chief mde clear in his
coments [at a neeting that April], [Houston
Chr oni cl €] sal espeople are, in certain
i nstances, setting up shop in the center of a
pai nted, uni nproved nedi an on a busy farmto-
mar ket road intersecting Interstate 45 Sout h.
Enf or cenent of the ordinance wll mnimze the
possibility of serious bodily injury or death
for these individuals. |In the face of these
known circunmstances, | cannot inagine that
either the [Houston] Chronicle or Daily News
would wish to be recognized for having
advocated a repeal of these safety neasures at
the risk of their enployees’ safety and well -
bei ng.

1
Concerning the Houston Chronicle, the Cty issued two
citations to its vendors at the above-referenced intersection,
pursuant to the Ordi nance’s nowrepeal ed permtting requirenents in
§ 78-38 and related sections. Al t hough the above-quoted
correspondence intimates the Cty would not further prosecute both

newspapers under 8§ 78-38, it clearly indicated it will do so under



§ 78-39. The Houston Chronicle has denonstrated sufficient injury
to establish standing for the repeal ed provi sions and, as di scussed
bel ow, for § 78-39.

2.

Regarding the Daily News, and contrary to the Cty's
contentions, it has denonstrated it engages in sales in the Cty
that woul d subject its vendors to prosecution under the O di nance
in general and 8 78-39 in particular. |In addition to the evidence
the district court found sufficient (which finding the Cty does
not show was clearly erroneous), this court granted the Daily News’
9 February 2006 notion to supplenent the record on appeal, adding
evidence that, following entry of the injunction, the Daily News
began selling newspapers at the above-referenced intersection.
(That nmotion was filed after the Cty’'s Novenber 2005 notice of
appeal and its January 2006 repeal of nost of the Odinance.
Al l ow ng the suppl enmentation was appropriate in the light of this
post - noti ce-of - appeal conduct by the GCGty. O course, after the
notice was filed, the evidence could not be filed in district court
w t hout our remandi ng for that purpose.)

Chilling a plaintiff’s speech is a constitutional harm
adequate to satisfy the injury-in-fact requirenent. leese V.
Keene, 481 U S. 465, 473 (1987) (holding foreign-filnms exhibitor
showed chill sufficient to neet “objective injury” requirenent by

denonstrating reputational injuries that would result from | abeling



films “political propaganda” under the Foreign Agents Registration
Act); but see Laird v. Tatunm, 408 U S. 1, 13-14 (1972) (holding
unspecified “[a]llegations of a subjective ‘chill’ are not an
adequat e substitute for a clainm of specific present objective harm
or a threat of specific future harni).

Al t hough, unli ke the Houston Chronicle, the Daily News has not
been i ssued a citation under the Ordinance, it has shown a chilling
of its First Amendnent activities under the repealed O dinance
provi sions. Both newspapers have shown such effect for § 78-39,
and bot h have shown i mm nent future prosecution if the Gty is not
enj oi ned. Therefore, each newspaper has denonstrated specific
injury beyond nere subjective chill. eese, 481 U. S. at 473,
Lujan, 504 U S at 560. Thus, like the Houston Chronicle, the
Daily News has satisfied the injury-in-fact requirenent.

This result is consistent with broader Suprene Court and Fifth
Circuit precedent. See, e.g., Steffel v. Thonpson, 415 U S. 452,
459 (1974) (“it is not necessary that [a party] first expose
hi msel f to actual arrest or prosecution to be entitled to chall enge
a statute that he clains deters the exercise of his constitutional
rights”); Int'l Soc’y for Krishna Consciousness of Atlanta v.
Eaves, 601 F.2d 809, 818 (5th Cir. 1979) (a justiciable controversy
exi sts when “the plaintiff is seriously interested in disobeying,
and the defendant seriously intent on enforcing, the challenged

measure”’).



B

The City asserts: its repealing parts of the Odinance
renders the newspapers’ earlier challenge to those parts noot; and,
as a result, the injunction should be vacated. The newspapers
concede their challenge to the repealed provisions is obviously
nmoot ; but, they claimthe Cty should not be permtted to evade the
injunction by selectively repealing provisions. W reject the
City’ s vacatur-due-to-nootness contention.

It goes wthout saying that disputes concerning repealed
| egislation are generally noot. See, e.g., AT&T Commt’' ns of the
Sw., Inc. v. Cty of Austin, 235 F.3d 241, 244 (5th Cr. 2000)
(citing United States v. Minsingwear, Inc., 340 U S. 36, 39
(1950)). Nevertheless, “[v]acatur of the |l ower court’s judgnment is
warranted only where nootness has occurred through happenstance,
rat her than through voluntary action of the |osing party”. Murphy
v. Fort Worth Indep. Sch. Dist., 334 F.3d 470, 471 (5th Cr. 2003)
(per curiam) (citing Arizonans for O ficial English v. Arizona, 520
U.S. 43, 71 (1997)(enphasis added)); see also Staley v. Harris
County, Texas, No. 04-20667, 2007 W. 1191147, at *4 (5th Cr. 24
April 2007) (en banc). As the Suprene Court held in U S. Bancorp
Mortgage Co. v. Bonner Mall Partnership, 513 U S. 18, 25 (1994):
if mootness results fromthe losing party’s voluntary actions, that
party has “forfeited his legal renmedy by the ordinary process of

appeal ..., thereby surrendering his clainmto the equitable renedy
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of vacatur”. To allow a party “to enploy the secondary renedy of
vacatur as a refined form of collateral attack on the judgnent
would — quite apart from any considerations of fairness to the
parties — disturb the orderly operation of the federal judicial
systenf. |d. at 27; see also, AT&T Commt’'ns of the Sw., Inc., 235
F.3d at 244 (“vacatur does not lie ... when the party seeking
relief fromthe district court’s judgnent ... ‘caused the npot ness
by voluntary action’” (quoting U S. Bancorp, 513 U S at 24));
Sierra Cub v. dickman, 156 F.3d 606, 620 (5th Gr. 1998)
(refusing to vacate where the i ssue was rendered noot by the | osing
party’s voluntary conpliance with the judgnent).

In response to this authority, the City points to tw cases;
each is readily distinguishable. In Arizonans for Oficial
English, the Suprene Court vacated a judgnent as noot because the
state enployee, who was challenging the Arizona constitutional
anmendnent requiring state enpl oyees to speak only English, quit her
enpl oynent while her appeal was pending. 520 U. S. at 74-75.
Because the enployee was not the loser in the appeal ed-from
judgnent, the U. S. Bancorp rule was not involved.

Simlarly, in AT&T Communi cati ons of the Sout hwest, Inc., our
court vacated a judgnent due to nootness when the ordinance at
i ssue was superseded by a Texas state law. That |aw was passed
whil e the appeal was pending and prohi bited the ordinance. 235

F.3d at 243-44. Contrary tothe Cty's contentions, this case al so
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does not concern the U. S. Bancorp rul e because, again, the nootness
was not caused by the losing party' s actions; rather, the Texas
| egislature created it by enacting the new law |d.

Qur decision here finds further support in our court’s recent
en banc decision in Staley, in which we refused to vacate an
i njunction against a religious display outside a Texas courthouse
after the defendant-county voluntarily renoved it. 2007 W
1191147, at *8. As enphasized in Staley, vacatur 1is an
“extraordi nary” and equitable renedy, “to be determ ned on a case-
by-case basis, governed by facts and not inflexible rules”. Id. at
*4 (citing U S. Bancorp., 513 U S at 25-26). The burden is on
“the party seeking relief from the status quo”; that party nust
denonstrate “equitable entitlenment to the extraordinary wit of
vacatur”. U S. Bancorp., 513 U S at 26.

I n hol ding the defendant-county in Stal ey had not nade such a
show ng, our en banc court distinguished several cases granting
vacatur even though the controversy was nooted by the | osing
party’s voluntary action. See, e.g., Russman v. Bd. of Educ., 260
F.3d 114 (2d Gr. 2001) (granting vacatur and differentiating
bet ween vol unt ary conduct purposefully taken to noot a controversy,
and voluntary conduct “entirely unrelated to the |lawsuit”, such as
the plaintiff-student graduating fronm school); Khodra Envtl., Inc.
v. Beckman, 237 F. 3d 186, 195 (3d Cr. 2001) (granting vacatur

when no evidence suggested the nootness-causing |egislation
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responded to the unfavorabl e judgnent); Nat’| Bl ack Police Ass’ n v.
Dist. of Colunbia, 108 F.3d 346, 350-52 (D.C. Cr. 1999) (vacating
j udgnent as noot when chal | enged canpai gn-contribution limts were
renoved before the district court enjoined then. As noted in
Stal ey, equitable factors distinguish these cases from the instant
case, including: whet her plaintiffs obtained full relief in
district court before the defendants nooted the case; and the
extent to which non-parties to the litigation were inpacted by the
district court judgnent. 2007 W. 1191147, at *6.

Consi st ent wth Stal ey, and unlike Russman, Khodr a
Envi ronnmental , and Nati onal Bl ack Police Associ ation, the equitable
factors in the instant case weigh against vacating the district
court’s injunction. Contrary to Russman, the npotness-causing
action did not result fromtypical progression of events, such as
a student graduating from school. Distinct from Khodra
Environnmental, the Gty has not shown its repealing the Odinance
provi sions was not in response to the district court judgnent. And
unli ke National Black Police Association, the newspapers obtained
full relief in district court before League City repeal ed nost of
the Ordinance. Moreover, the Odinance has been applied
excl usi vel y agai nst the newspapers, rather than non-parties tothis
litigation. Therefore, we refuse to vacate the injunction.

C.
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As discussed, 8 78-39, the only provision not voluntarily
repeal ed, was held unconstitutional by the district court. The
City contends 8 78-39 is a constitutionally perm ssible, content-
neutral tinme, place, and manner restriction, narromy tailored to
achieve a conpelling governnental interest. See Koni gsberg v.

State Bar of Cal., 366 U S 36, 50 (1961) (general regulatory

ordi nances “not intended to control the content of speech but
incidentally limting its unfettered exercise, have not been
regarded as the type of law the First or Fourteenth Amendnents
f or bade”).

Despite its ultimately holding 8 78-39 unconstitutional, the
district court found 8 78-39 “has no content-based discrimnatory
intent”. USDC Opn. at *5. Consistent with the above-quoted letter
fromthe City attorney, the Gty relies onthis finding to maintain
its content-neutral purpose is one of public safety: to prohibit
the dangerous activity of solicitors’ entering busy traffic
i ntersections. Toward this end, the Gty denonstrated at trial
t hat newspaper street-vendors in nearby cities had been seriously
injured at intersections simlar to FVv 518/1-45. According to the
City, 8 78-39 was deliberately drafted to restrict solicitations
only at intersections controlled by traffic-signal lights in order
to narromy tailor the restriction, while |eaving open adequate

alternative channels for solicitation. See, e.g., Int’'l Soc'y for

Kri shna Consci ousness of New Orleans, Inc. v. Cty of Baton Rouge,
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876 F.2d 494, 495-96 (5th Gr. 1989) (upholding an ordinance
stating, “[n]o person shall be upon or go upon any street or
roadway ... for the purpose of soliciting enploynent, business, or
charitable contributions of any kind from the occupant of any
vehicle”).

Despite its above-quoted finding that § 78-39 “has no content -
based discrimnatory intent”, the district court held the section
“cannot be justified as a valid tinme, place and manner restriction
because the City de facto discrimnates in enforcing it based on
the content of the nessage bei ng conveyed”. USDC Opn. at *6. It
further held 8§ 78-39 was not applied in a content-neutral manner
because the Cty “allows charitable organizations to solicit
donations for their causes at the intersection of FM 518 and
Interstate 45 while prosecuting the newspapers’ vendors for
engaging in constitutionally protected activity”. 1d. Andit held
8§ 78-39 was neither narrowy tailored nor designed to serve a
conpel I i ng governnent interest:

According to [the] Gty's own wtnesses
[referring, inter alia, toits Police Chief’s
testinmony], [8 78-39] is not narrowmy drawn to
pronote the Cty's stated goal of pronoting
safety, and the Cty plainly has no conpelling
interest in allowng street solicitations for
charitabl e organi zati ons whil e prohibiting
newspaper sal es.
ld. at *7 (enphasis added). (O course, this holding was prior to
the voluntary repeal of parts of the O dinance, including those

permtting solicitations for charitable organizations.)
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Injunctive relief is reviewed for an abuse of discretion
Peaches Entnmit Corp. v. Entmit Repertoire Assocs., Inc., 62 F.3d
690, 693 (5th G r. 1995) (permanent injunction reviewed for abuse
of discretion) (citations omtted). In that regard, a district
court abuses its discretion when it: “(1) relies on clearly
erroneous factual findings when deciding to grant or deny the
permanent injunction[,] (2) relies on erroneous concl usions of |aw
when deciding to grant or deny the permanent injunction, or (3)
m sapplies the factual or |egal conclusions when fashioning its
injunctive relief”. Id.

The district court correctly stated the applicable |aw
streets are traditional public foruns, United States v. Gace, 461
U S 171, 177 (1983); the sale of newspapers is a First-Arendnent -
protected activity, see, e.g., New York Tinmes Co. v. Sullivan, 376
U S 254, 266 (1964); therefore, in order to prohibit such activity
in a quintessential public forum a content-based regul ati on nust
be “necessary to serve a conpelling state interest and ... narrowy
drawn to achieve that end”; and, when the regulation is content-
neutral, it nust also be “narrowWy tailored to serve a significant
governnent interest, and | eave open anple alternative channels of
comuni cation”, Perry Educ. Ass’n v. Perry Local Educators’ Ass’n,
460 U. S. 37, 45 (1983). USDC Opn. at *4-5. The district court

correctly applied these legal principles to the Odinance as a
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whole, as well as to the Cty' s application of it to the
newspapers. |d. at *6-7.

Wth regard to 8 78-39, however, the district court’s hol ding
it unconstitutional can not be upheld, now that the section stands
al one, stripped of any discrimnatory context provided by the
repeal ed provisions. For exanple, repealed 8 78-34 exenpted from
the Ordinance’ s proscriptions “youth organi zation[s], including,
but not limted to Boy Scouts, Grl Scouts, Little League groups
and school groups”. CRDINANCE § 78-34.

Viewed inisolation, 8 78-39 is not facially unconstitutional.
See United States v. Sal erno, 481 U. S. 739, 745 (1987) (“[a] faci al
challenge to a legislative Act is, of course, the nost difficult
challenge to nount successfully, since the challenger nust
establish that no set of circunstances exists under which the Act
woul d be valid”). W reject the newspapers’ assertions that, by
only prohibiting solicitations at intersections controlled by
traffic-signal lights, 8 78-39 is underinclusive — too narrowy
tailored — to effectively serve any real public-safety interest.
On its face, prohibiting street solicitations only at such
intersections is a reasonable nmeans to narrowmy tailor 8§ 78-39's
reach. Such intersections (those requiring traffic-signal |ights)
are generally the nost heavily trafficked. See USDC pn. at *7
(stating approximately 37,000 vehicles per day cross the |-45/FM

518 intersection). Therefore, they are the nobst dangerous.
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Accordingly, 8 78-39's proscription serves a conpelling interest at
the heart of governnent’s function: public safety. See Int’
Soc’y for Krishna Consciousness of New Orleans, Inc., 876 F.2d at
496- 97.

Further, the district court erredin concluding that “the Cty
de facto discrimnates in enforcing [8 78-39] based on the content
of the nessage being conveyed”. USDC Opn. at *6. As not ed
al though it has threatened to do so (creating standing for the
newspapers, as discussed supra), the Gty has never applied § 78-39
to either newspaper. The two citations were pursuant to 8§ 78- 38,
not 8§ 78-39. Neither newspaper contends the City has ever enforced
8§ 78-39 against them and the district court made no such factual
finding. See Nat’| Endownent for the Arts v. Finley, 524 U S. 569,
586-87 (1998) (refusing to engage in a hypothetical as-applied
anal ysis based on facts not before the Court).

Lacki ng actual application, the newspapers contended at oral
argunent here that a Texas l|law, Texas Transportation Code 8§
552. 0071, obligates the Cty to discrimnate against them in
applying 8§ 78-39. That |law requires | ocal governnments to allow
muni ci pal enpl oyees, such as firefighters, “to stand in a roadway
to solicit a charitable contribution”, so long as such solicitors
conport with other |ocal requirenents, such as posting a bond or
obtaining a permt. Tex. TrRansp. CobeE ANN. 8§ 552. 0071 (Vernon 2005).

The newspapers argued: this state lawinports discrimnation into
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§ 78-39 against non-nunicipal, non-charitable organizations;
because the Cty would violate § 552.0071 by applying 8 78-39
agai nst chari t abl e- muni ci pal - enpl oyee street-solicitors, a
mandat ory exception to 8 78-39 is created by operation of |aw, and
this contention is sufficient to uphold the district court’s
finding 8 78-39 “de facto discrimnatory”.

The newspapers, however, did not expressly nmake this inported-
into-8-78-39 contention in district court; nor did they include it
intheir submtted “Plaintiffs Findings of Fact and Concl usi ons of
Law’, which, except for not awarding attorney’s fees, the district
court adopted nearly verbatimand without altering the title; nor
did they assert it intheir brief to this court. Instead, at oral
argunent, the newspapers relied on a vague reference in their
appel l ate brief concerning the Police Chief’s testinony, in which
he stated the Cty intended to discrimnate between charitable and
non-charitable solicitations through a conbination of § 78-39 and
“a state law'.

Cenerally, we do not consider issues presented for the first
time at oral argunent. Even assum ng the issue was raised in the
newspapers’ brief, an unspecified reference to “state law is
insufficient to present it adequately. See, e.qg., FED. R AppP. P
28(f) (“If the court’s determnation of the issues presented
requires the study of statutes, rules, regulations, etc., the

rel evant parts nust be set out in the brief or in an addendum at
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the end”). In any event, the Police Chief’s testinony regarding
the CGty's future enforcenent intentions is an inadequate factual
basis to support the district court’s “de facto discrimnation”
finding or any as-applied analysis. See Finley, 524 U S. at 586-
87.

An as-applied unconstitutionality issue nmay arise in the
future, of course, if the Cty enforces 8§ 78-39 against the
newspapers. Based on the record on appeal, however, we can not
uphold the district court’s conclusion that 8 78-39 has been
applied unconstitutionally. See id. Therefore, we reverse the
district court’s enjoining § 78-39 as unconstitutional.

D

The denial of attorney’'s fees is reviewed for an abuse of
di scretion. Hensley v. Eckerhart, 461 U. S. 424, 429 (1983)
(attorneys’ fees reviewed for abuse of discretion, citing 42 U. S. C
8§ 1988). The newspapers assert: as prevailing parties in a 8§ 1983
action, they are entitled to such fees; and the district court

abused its discretioninrefusing to award them especially w thout

expl anat i on. The Cty counters that the denial was within the
court’s discretion under 42 U.S.C. § 1988(b); it provides: “ln any
action or proceeding to enforce a provision of section[] ... 1983

the court, in its discretion, may allow the prevailing party

a reasonable attorney’'s fee”. (Enphasis added.)
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The Suprene Court has interpreted 8 1988(b) to nean “a
prevailing plaintiff should ordinarily recover an attorney’ s fee
unl ess special circunstances woul d render such an award unjust”.
Hensley, 461 U S. at 429 (internal quotations and citations
omtted) (enphasis added). Qur court has further held: “Because
Congress believed that the incentive of attorney’'s fees was
critical to the enforcenent of the civil rights | aws, section 1988
requires an extrenely strong show ng of special circunstances to
justify a denial of fees”. Kirchberg v. Feenstra, 708 F.2d 991
998 (5th Gr. 1983) (internal citation omtted) (enphasis added).

In refusing to award fees, the district court did not provide
any explanation, or reference any *“special circunstances”,
justifying its denial, even though the newspapers prevail ed on al
of their clains. See, e.g., Hensley, 461 U S. at 433 (“plaintiffs
may be considered ‘prevailing parties’ for attorney's fees purposes
if they succeed on any significant issue in litigation which
achi eves sone of the benefit the parties sought in bringing suit”
(internal quotations omtted)).

Al though we reverse the district court’s holding 8§ 78-39
unconstitutional, the newspapers renmain “prevailing parties”, and,
therefore, are entitled to attorney’s fees. As recently discussed
in Staley: “[A] determ nation of nootness neither precludes nor is
precluded by an award of attorneys’ fees. The attorneys’ fees

gquestion turns instead on a wholly independent consideration:
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whet her plaintiff is a ‘prevailing party’”. 2007 W. 1191147, at *8
(quoting Doe v. Marshall, 622 F.2d 118, 120 (5th Gr. 1980)). “To
qualify as a prevailing party ‘[a]ll that is required is that the
plaintiff obtain the primary relief sought.’” Id. (quoting
Marshal |, 622 F.2d at 120).

Anmong ot her equitabl e factors, because t he newspapers obt ai ned
the primary relief they sought in district court, they remain
prevailing parties and are entitled to attorney’'s fees.
Accordingly, we reverse the denial of attorney’'s fees and renand
this action to district court for their inposition.

L1l

For the foregoi ng reasons, the newspapers prevail except as to
8§ 78-39. Accordingly, the injunction against 8§ 78-39 is VACATED
the denial of attorney’'s fees is REVERSED;, and this action is
REMANDED to the district court for inposition of those fees.

VACATED I N PART; REVERSED | N PART; REMANDED
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